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 Headline summary 
 

The principle of no-fault divorce was adopted by Parliament in 1996 and nothing has 

materially changed; there is no need here for a second referendum! 

 

Alongside the campaigning for no-fault divorce, almost unanimously supported within 

the family law profession, there was no debate on the form which that divorce process 

would then take, perhaps wilfully. Consequently, there are some divisions in the 

profession about the preferred new divorce model. This is regrettable 

 

Divorce reform should have three principles.  

 

First, it should respect marriage and the institution of marriage; this is found in giving 

every opportunity for reconciliation and saving saveable marriages.  

 

Secondly, it should bury the empty shell of clearly ended marriages; this is found in 

avoiding the long inbuilt delays of 1996 and long delays under the present cumbersome 

procedure and avoid any legal costs and unnecessary procedure. There is no reason for 

lawyer involvement in a new model 

 

Thirdly, it should be a divorce process for the mid-21st-century. Having failed to 

introduce no-fault divorce alongside many westernised jurisdictions in the late 20th 

century, we should not simply copy what they have done. Much has moved on.  

Specifically we cannot build on the old failed structures. We should not put new wine 

into old wineskins.  In particular terminology and procedures are very historic and 

completely out of touch. By the time of introduction, court procedures will all be online. 

The new divorce process must be informed by the online process. Divorce must be 

entirely online. This must be a divorce process for a very different generation to 1996 

 

I propose a model similar to 1996 which was acceptable to Parliament. A notice leading 

to a three month period of reflection and consideration during which there would be no 

proceedings possible other than an emergency e.g. interim financial support. After three 

months the proceedings proper would be commenced by a second notice, leading to a 

six month period for sorting out any separation and financial arrangements. At the end 

of that period either would give two weeks notice of intention to apply for the final 

divorce. There is no need for separate decrees which is historic. It would be entirely 

notice driven and either party or both could give any notice or make application for the 

final divorce. There would be no final divorce if there were ongoing financial 

proceedings unless by consent; an encouragement to resolve and settle. There would be 

no grounds to oppose the final divorce. 

 

 

Introduction 
 

This paper is my response to the Ministry of Justice consultation on divorce reform.   

 

Although a senior partner in a specialist central London family law practice, I am 

writing in my personal capacity.  All lawyers in the practice support reform for no-fault 

divorce but inevitably there are variations on the finer detail.  Hence this is from me.   
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My response is significantly informed by my considerable involvement in 1996 with 

the Parliamentary divorce reform, when I was at that time on the national committee of 

what is now resolution, the solicitors family law organisation and I was a co-author of 

the leading textbook on the 1996 divorce reforms.  I was supportive then of the 

proposals as they went into Parliament and have remained supportive ever since of no-

fault divorce.  I believe this has been the position of all, certainly almost all, specialist 

family law professionals. 

 

Nevertheless there is a wide diversity of possible models of no-fault divorce being 

debated and found around the world. I have been disappointed that there has not been 

open discussion within the profession about what form no-fault divorce should take. It 

has only been about campaigning. Perhaps it was considered that divisions within the 

profession about the form of no-fault divorce might be perceived as divisions about 

support for no-fault divorce. At times it has even been difficult to find out what have 

been the detailed models proposed by the primary supporters of no-fault divorce. 

Whatever the reason, it is highly regrettable that we are now in the position where there 

are a number of different strongly held views about what should be the reform model. 

Ideally this should have been going on in tandem with the campaigning. 

 

I do not seek to deal with the benefits and advantages of no-fault divorce.  They are 

well articulated in the Ministry of Justice paper as they have been in other places.  I 

have seen the significant benefits of no-fault in a number of other jurisdictions around 

the world and I would want those benefits for the parties in English family court 

proceedings 

 

I set out some principles which I think should govern this debate on the appropriate 

model for reform. It cannot start with simply bringing in no-fault. How does this 

translate into the process? What principles should be applied? How do those principles 

then convert into a new model of divorce? 

 

I set out my details in Appendix 1 along with the pro forma document required by the 

Ministry of Justice.  In summary, I am a solicitor, mediator, arbitrator, deputy district 

judge at the Central Family Court, London and also Australian qualified solicitor.  I 

have practised as a specialist family law solicitor for over 25 years, almost entirely in 

central London.  The primary area of my work has been financial aspects of marriage 

breakdown, often with an international element.  I worked for two years in Sydney, 

Australia, about 10 years ago and I bring my experience of Australia and other countries 

around the world to this paper.  I have been involved in many family law organisations 

including previously eight years on the national committee of what is now resolution 

and now presently a member of the Law Society Family Law Committee.  The views 

expressed are my own although I have benefited significantly from discussions with 

many other family law practitioners.  I also bring my experience of having been a 

deputy family court judge since 1995 in the London family courts including dealing 

with a number of defended divorce cases. 

 

I endeavour to follow the questions put in the consultation paper, in the order they are 

put and structured in a way which I hope will assist in compiling responses.  But it is 

important to make a few preliminary and foundational remarks. 
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No-fault as the worst element in family law?  

 

I do not feel so strongly as those who have argued that no-fault divorce is at the heart 

of the bitterness, blame, contentiousness and other hostility in the family justice system. 

It’s not.  I think the case has been put too high.  I do not belittle the impact but there are 

elements which are far worse.  In the specific arena of financial dispute resolution, the 

exceptionally high and sometimes disproportionate legal costs, the highly adversarial 

conduct of some cases and certain elements of the law itself e.g. joint lives maintenance 

cause far greater bitterness, resentment and unhappiness years after the divorce and 

financial case has finished.  I support no-fault divorce but it should not be thought that 

reform will thereby dramatically transform either the process of family justice or 

perceptions of the parties at the conclusion of any proceedings.  I consider that the way 

the work is undertaken by practitioners, whether lawyers, mediators, judges and similar, 

is fundamental to helping the individuals and their children come through the process 

with respect, integrity, well-being and some degree of future confidence. 

 

The consultation paper has looked at the issue of no-fault divorce.  But there are 

ancillary elements to the divorce process which in fact have an impact on a number of 

parties.  In my experience, aspects of the procedure of divorce have become far too 

cumbersome, unnecessarily complex and difficult to be understood by lay parties. The 

terminology is bewildering and out of touch. Even apart from the no-fault element, the 

divorce process must be dramatically reformed. In reality it must start from the bottom 

upwards. We cannot simply build a new divorce process on the existing procedure, 

some of which dates back to the ecclesiastical courts of the 19th century and much 

earlier. Nothing to do with no-fault. Everything to do with how the parties perceive the 

divorce process.  It needs reform and no fault should be part of that reform.  A new 

divorce law with no-fault but the existing procedure and terminology will be a failure. 

 

Religious considerations 

 

I am an evangelical Christian and believe strongly in applying my faith to my work in 

practice, to my approach to my work and in informing my thinking about law and law 

reform.  I am aware there are some in the Christian community who oppose no-fault 

divorce.  I don’t.  I carefully reflected on this matter in the mid-1990s when I supported 

the legislation.  I have continued to do so.  As I stated below in respect of the principles 

of divorce reform, I believe strongly there should be maximum opportunity to save 

marriages which are saveable, which means allowing chances for reconciliation.  This 

is where I would want to put my emphasis as a Christian. 

 

Principles of divorce reform 

 

I suggest Divorce reform should have three principles.  

 

First, it should respect marriage and the institution of marriage. This was argued in 1996 

and indeed was found in section 1 of the 1996 legislation as an overriding principle. 

How does this principle play out in divorce reform? I believe strongly it is found for 

example in giving every opportunity for reconciliation and saving saveable marriages. 

As I set out in detail below, there are in my experience many cases where marriages are 

saveable, where one party may not agree it has broken down irretrievably or may 

consider there is a prospect of persuading the other to have another go. There are 
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instances where one party, sometimes both parties, acknowledge the need to change 

behaviour, attitudes and lifestyle. With very many acting in person, and perhaps even 

more so with online divorce, the presentation of a petition can be more by way of a cry 

for help and attention in a marriage rather than the declaration that it has necessarily 

broken down irretrievably. Respect for marriage and the institution of marriage as a 

principle in the reform must mean giving every reasonable opportunity to save saveable 

marriages. I find this in the three-month period of reflection and consideration, with no 

other proceedings then available, as set out in my proposed model. It is specifically not 

found in a six month period when ancillary proceedings are commenced just at the time 

when one spouse may have the shock news of the divorce itself. This is not respecting 

marriage, marriage sacrifice and attempts to save marriages. 

 

Secondly, it should bury the empty shell of clearly ended marriages. This was of course 

the feature in the debate before 1969 and remains. I consider that in 2018 it is found in 

avoiding the long inbuilt delays of the 1996 legislation as it came out of Parliament and 

secondly the long delays under the present cumbersome procedure and thirdly avoid 

any legal costs.  Burying the empty shell should not be the work of lawyers.  There is 

no reason for lawyer involvement in the proposed model, unless matters such as forum 

or jurisdiction dispute.  Divorce should be done by parties themselves. It is fundamental 

there is no chance for tactical manoeuvring, one-upmanship, or other gaining advantage 

through any element of the new divorce process. The empty shell should be swiftly and 

completely buried.  It should not be kicked around by lawyers to gain advantage in any 

ancillary financial proceedings or just to cause difficulties for the other spouse.   

 

Thirdly, it should be a divorce process for the mid-21st-century. Having failed to 

introduce no-fault divorce alongside many other westernised jurisdictions in the late 

20th century, I am convinced we should not simply copy what they have done. We can 

and must do much better. Bluntly, we can lead. In any event much has moved on. We 

cannot, we dare not, build on the old failed structures. We should not put new wine into 

old wineskins.  Societal expectations, generational attitudes, marital life and much more 

has changed.  In particular, our terminology and procedures are historic and out of 

touch. As I set out below, the terminology goes back to the ecclesiastical courts and 

much earlier; we have a combination of Latin, French English, mediaeval English, 

ecclesiastical English and obscure terms, none of which mean anything to the 

participants in the divorce process except creating confusion and discontent. The 

procedure is heavy and burdened with unnecessary elements. We must start again from 

scratch to have a divorce process worthy and appropriate for our mid-21st-century 

country, which looks forward and not constantly backwards. Moreover, by the time of 

introduction, court procedures will all be online. The new divorce process must be 

informed by the online process. This has already occurred in part with the online 

divorce procedure, of which my firm is one of the beta pilots and was the first law firm 

to issue a petition online. Divorce must be entirely online. It must not need lawyers. It 

must not need any complicated or cumbersome procedure. It must not need complicated 

court-based administration.  It must not take up any amount of court office resources.  

This must be a divorce process for a very different generation to 1996. It should be a 

divorce experience for the generations of the mid-2020s and onwards. 

 

These three principles, and their outworking, should inform the model and process for 

divorce reform in England and Wales. 
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Divorce reform and EU law: the race to issue proceedings  

 

This response to consultation is written against the backdrop of one of the most 

fundamental changes for our country including its justice system.  The consultation 

closes the day before a vital debate in Parliament.  This is of considerable importance 

because EU law has interfered, very badly in my opinion, by encouraging racing to the 

divorce court.  This law, lis pendens, is found in EU legislation known as Brussels II, 

in force from March 2001.  There are dramatically different financial outcomes on 

divorce around Europe.  In England we are perceived as very generous with significant 

redistributions of assets; I would prefer to classify as fair, gender neutral and respectful 

of the sacrifices and commitments made for marriage.  Whichever it is, many spouses 

with any connection with England seek to have the proceedings here for the beneficial 

financial outcome.  All that matters is being the first party to lodge the proceedings.  

And so lawyers around Europe race to issue first.  It is highly disadvantageous to the 

financially weaker and emotionally vulnerable spouse.  There is no possibility of 

reflection to save a saveable marriage.  There is no possibility of pre-issue agreements, 

negotiations or mediation.  It encourages the party breaking up the marriage.  It is more 

beneficial to the party with funds available to instruct lawyers to take fast action.  My 

hope is that we do not have this law much longer, and certainly no longer than a short 

EU transition period.  But any divorce reform must bring this into account.   

 

During the time of the 1996 legislation, a couple of us discussed this: Richard Sax then 

a very senior lawyer at Manches, Nick Mostyn then barrister and now High Court judge 

and myself. We prepared a draft practice direction for the court to make sure that the 

commencement of the 1996 divorce process was technically issuing proceedings so that 

England was not at a disadvantage.  The same must apply again in this new law.  

Whatever is the first step in the process, perhaps the giving of a preliminary notice, 

must be in law the date of lodging of the proceedings so that no one is at a disadvantage 

of proceedings in this jurisdiction. Sadly, because there has been too little reflection 

within the profession on divorce reform models, I believe this has had insufficient 

attention. 

 

Nomenclature 

 

I have deliberately used a word which I would suggest is not in normal parlance, and 

certainly not anywhere close to average reading grade standard, to highlight that the 

new divorce process must have ordinary, simple, easy to understand language and 

terminology. The average reading standard across the country, even for those for whom 

English is the first language, is low. Of course there will be occasional times when 

technical language is needed. But most of the time it simply creates what our Lord 

Chancellor has described as a secret garden accessible only to lawyers. This must 

change. Attempts have been made previously e.g. by new terminology in the Family 

Procedure Rules but the legal profession has held out and refused to change its ways. 

We are still using Latin, French English, olde English, ecclesiastical English, Victorian 

English and other sources.  The common denominator is that it cannot be understood 

by the general public. This cannot continue. With the new intended procedure, which I 

hope will be radical to fit the needs of the mid-21st-century population, we must change 

the words we use. 
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I suggest that as part of the reform process there must be wholesale reform of 

terminology. I give some examples 

➢ petitioner. A word never used by the general public. Many might guess it’s 

related to a petition, below, but then be completely stumped. Applicant might 

even be too difficult but it’s probably more suitable. But not a petitioner which 

sounds like a supplicant at the court of King Henry II 

➢ petition. A thoroughly unsuitable term, deriving from the Imperial Court of 

China and most often used these days by a large group of people demanding 

something of government.  A divorce petition should become a request or 

similar simple term 

➢ respondent. Slightly less problematical but surely we can find something far 

simpler 

➢ particulars, as in particulars for the petition. A meaningless phrase for almost 

everyone. How about details? 

➢ Prayers. Yet again historic fallback to the divorce in the ecclesiastical courts but 

this ended in the 19th century. Can we please skip a century and find something 

better in the 21st-century. 

➢ Suit. What parties may wear to a family court hearing completely unaware that 

they are taking part in a divorce suit. Scrap it. 

➢ Decrees. Like petitions and prayers, obsolete, completely meaningless to the 

public and must be replaced. It is an order 

➢ Nisi. Despite working in family law over several decades, I have no idea what 

it means! It has to go. I hope the two-stage process will be scrapped as it is not 

necessary. If retained, then use interim or first stage 

➢ absolute. A little easier to understand because it is the end of the process. In 

which case say final, not absolute 

➢ answer. No. It’s a defence which is a word everyone understands. 

➢ correspondent. At last they will be completely buried in the new process and 

not without time. It was never understood 

➢ party-cited. Also buried as a concept in the new process but again evidence of 

how inappropriate has been our divorce process in recent times 

➢ jurisdiction. I think this has already been replaced in the online divorce petition 

with connectedness but if not then I urge this. I feel less strongly because this is 

more in the realm of technical law but nevertheless, we should do our very best 

to have appropriate language 

 

Procedure 

 

Divorce is a matter of status. Therefore, more than most other areas of family law, it 

must be procedurally precise. It must be known that two people married by a certain 

name in a certain place on a certain date have been divorced by specific judicial 

authority on a specific date and specific time. It must be public as to the register of 

those finally divorced. 

 

But our present divorce is a cumbersome area of unnecessary rules and practices, 

coupled with complex procedures. By way of one example, we have a myriad of 

petitions: cross petitions, supplemental petitions, deemed petitions, amended petitions 

and more. We have cumbersome rules about applying for the final decree more than a 

year after the first decree. Although it should go under the new process, the procedure 

for those who want to restart proceedings is incredibly dense. 
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It should therefore be part of the root and branch transformation that we do not simply 

change our present procedure, but we start completely fresh on what procedure is 

needed with the new process. Bringing across the old procedure and attempting to adapt 

it to the new procedure will be wholly unsuccessful and most likely ruin what could 

otherwise be a new law 

 

Digital divorce 

 

The HMCTS is making good progress in putting family law online. It started later than 

most other western countries. It is serving a huge population and very many lawyers. It 

is having to deal with cumbersome procedure, as above. But it’s getting there. My firm 

were one of the first in the pilot project on online divorce and the first firm to issue an 

online divorce. In 2019 it will be rolled out to the profession with other elements of the 

divorce process also going fully online. By the time any new law is introduced, it is 

reasonable to expect that divorce will be an entirely online experience, moreover almost 

or entirely paperless. This should inform, although not shape, the new divorce reform 

 

The new model of divorce process should be easily capable of online working. It should 

be a model which has minimum need for any procedure of any complexity. It should 

have opportunities for clear evidence of notice being given and received entirely online, 

with a timetable built into both the law and the digital process. I strongly recommend 

that any divorce process should be discussed with the court service IT professionals 

before going public. IT will be the servant and not the master. But there are now so 

many opportunities that they must be taken. Indeed, I say that the new divorce should 

be an exclusively online process unless a few narrow exceptional circumstances can be 

shown.  This is resolutely within the third principle set out above. 

 

It will discourage the involvement of lawyers in the process, the second principle. 

 

This is what has happened in a number of other jurisdictions around the world. It’s 

inconceivable that in e.g. 2020 the English Parliament might debate a new divorce law 

for use in the next couple of decades which is anything other than strongly informed 

and influenced by the expectation that it will be an entirely online experience. 

 

Alternative dispute resolution 

 

I am strongly supportive of ADR, alternative, sometimes referred to as appropriate, 

dispute resolution.  Resolving matters without the need for court proceedings.  This 

doesn’t apply so much in respect of the divorce itself because the hope is that there 

would be no proceedings other than the most basic commencement.  Children matters 

are in any event separate.  But at the moment, financial claims are ancillary to divorce, 

can only start once the divorce proceedings have commenced and are tied in to the 

divorce process at a couple of stages in the timetable.   

 

I am keen that there is maximum opportunity for resolving matters without court 

proceedings.  It is generally acknowledged that the very worthy attempt to encourage 

everyone to see a mediator before starting certain proceedings isn’t now working, 

primarily because of the consequences of reduced availability of legal aid.  I think this 

should be taken into account in the timetable and process of the new divorce 
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arrangements. One primary benefit of the three-month period for reflection and 

consideration during which court proceedings would not be possible is a direct 

encouragement to parties, accepting that the marriage has broken down, to move onto 

find ways to resolve matters out of court and without using the court processes. 

 

My reform proposals  

 

Finally in this introduction, I summarise my proposal.  It borrows significantly from 

1996 so is already supported in principle by Parliament.   

 

The divorce process would start with a notice by either spouse, or both.  By reason of 

the need for it to be technically proceedings in law, the notice would commence the 

court action.  But it would only be a notice.  There would be no need for any allegations 

because the divorce would be through notice.  In 1996, Prof Stephen Cretney described 

it as a very English talaq and I agree; I even adopt the threefold element!  There would 

be no need for any response but perhaps the recipient would engage in reconciliation 

discussions or start to attempt to resolve the other practical, financial and legal issues 

then arising.  There would however be no proceedings or applications other than urgent 

or emergency, and the precise definition can be discussed; it would certainly allow 

interim maintenance.  This would last for three months.  

 

I regard this initial three-month period as fundamental to the new law. In quite a 

considerable number of cases, one spouse is not aware of how the other spouse may 

feel about the state of the relationship.  He or she may be aware that it is not as good as 

it once was or is not as good as it could be but not aware that the other thinks it is at an 

end or close to terminal decline.  The presentation of a divorce petition or solicitors 

letter is a huge shock.  Sometimes behaviours and attitudes need to change to become 

more acceptable to the other spouse whereupon the marriage may be able to continue.  

Sometimes both need help in their lifestyles which have become detrimental to the 

continuation of marital life.  But this can’t happen if there is a rush to issue a divorce 

and then the divorce process itself takes over inexorably, as I know so often in practice.  

To be told for example that there is then six months until the final divorce order would 

be horrific for some. A very great race against time to save a saveable marriage. In 

reality it won’t happen because it gives every benefit and emphasis to the one wanting 

it to be brought to an end.  This is the wrong way round entirely.  All benefit at this 

stage should be to the one seeking to save a relationship, not to the one seeking to bring 

it to an end quickly and without proper discussion and consideration and reflection. 

 

Policy advisers must not underestimate in any way how spouses, at the time of an 

announcement of a divorce, are often operating at different emotional speeds, 

expectations, awareness and hopes. Six months is too fast on its own.  Six months with 

parallel financial proceedings starting immediately is completely wrong.  This is 

promoting litigation without any care about marriage. 

 

Therefore for me, a chief component of a new divorce process must be every 

opportunity for prospects of reconciliation.  This informs my opposition to very short 

periods of a divorce process as argued by some.  That gives too much benefit to the 

party breaking up the relationship and too little opportunity to the party genuinely 

seeking reconciliation or marital counselling. 
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At the end of that three-month period either spouse or both and not necessarily the one 

who gave initial notice would formally start the divorce process itself.  Financial claims 

could then be brought.  At the moment I generally favour six months for this divorce. 

Rather than nine months as been suggested by some.  It would mean that nine months 

in total would go through, three months period of reflection and consideration and six 

months to the final application. 

 

At the end of that six-month period either party, or both, would give notice that they 

intend two weeks after the receipt of notice that they will be seeking the final decree.   

 

I see no point in the continuation of the separate decrees and six-week period.  It is 

historic and no longer needed.  The final divorce document would not set out who had 

given original notice or who had asked for the final decree; it would be entirely neutral 

about the break down and dissolving of the marriage.   

 

There are real disadvantages in having the final divorce before a final financial order.  

The law on this subject at the moment is complex and unfair on the potential financially 

disadvantaged party. I propose if there are finance proceedings underway, the final 

divorce would not be ordered unless by consent or order of the court until there was a 

final financial settlement.   

 

There would be no possibility of preventing the final decree.  There would be no 

requirement to explain circumstances if a party applied for the final decree more than 

12 months after what is now the first decree; another law which is not needed now.  

Other procedural obstacles would be removed.  

 

 

Questions 
 

Question one: do you agree with the proposal to retain irretrievable breakdown 

as the sole ground for divorce? 

 

Yes.  It’s a curious feature we have had since 1969 but strangely it’s served its purpose 

well.  It’s pretty bland but it’s also understood.  So I would strongly retain it as the sole 

ground for divorce. 

 

Question two: in principle do you agree with the proposal to replace the five facts 

with a notification process? 

 

Yes, definitely.  I support a notification process against a period of separation as occurs 

in some countries e.g. in Australia where there is divorce after one year of separation.  

I know from having worked in Australia and being qualified as an Australian lawyer 

that this is often artificial and fictitious.  It also disadvantages those who do not have 

access to other accommodation and simply can’t live in separate bedrooms under the 

same roof.  This new divorce reform process in England must get rid of fictions and 

artificiality.  So, I do not support separation and I support notification process  

 

Moreover, the notice period works well within a digital process, fitting in with the 

principles of divorce reform as above 
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Question three: do you consider that provision should be made for notice to be 

given jointly by both parties to the marriage as well as notice to be given by only 

one party. 

 

Yes, again definitely.  This was one of the discussions in 1996.  It is available in many 

jurisdictions around the world.  I have come across many clients who have wanted to 

give joint notice as a joint acknowledgement that although they have tried in their 

marriage, ultimately it was not possible, but they recognise their joint participation.  It’s 

a statement that neither is blaming the other.  It is to be encouraged wherever possible.  

It’s one of the reasons why I support a three month period of reflection and 

consideration after the initial notice which may have been given by one party but then 

allow the start of the divorce proceedings proper to be given by both parties or for the 

application for the final divorce itself to be given jointly.  I think this is very important. 

 

Question four: we have set out reasons why the government thinks it helpful to 

retain a two-stage decree process.  Do you agree? 

 

No. 

 

This part of the consultation is sub headed: minimum time frame of the divorce process.  

It’s not just about the period between the decrees.  But let me start with this. 

 

Until a couple of decades ago, many countries had a two-stage decree process.  A 

number of reasons are given but very probably it was linked to the menstrual cycle and 

whether a woman was pregnant.  It will be remembered that there were then bars on 

divorce of which pregnancy, indeed sexual relations between the divorcing spouses, 

was one.  This is just no longer needed. When it was only discoverable if a woman was 

pregnant was by allowing initially three months, subsequently shortened to 6 weeks, 

such a process might have been understandable. It is not needed now. It is one of the 

old wine skins that should not be reused.  

 

The consultation paper says that the two-stage process gives an important interval for 

couples to consider the implications.  This is wrong in practice and in timing.  The 

consideration in respect of the marriage, prospects of saving it and similar discussions 

occurs immediately after the notification of the divorce petition. This is well before the 

first decree which can be perhaps three months after the initial filing of the petition.  To 

suggest the consideration of implication starts at the first decree is utterly wrong. Once 

the first decree has been pronounced, the overall feeling is that that is it!  It’s only a 

matter of weeks and biding time until the final divorce decree.  Naturally I support the 

opportunity to consider implications but the period between decrees is too late in the 

process. 

 

Another reason given is investigation by the Queen’s Proctor.  This is rare and, in any 

event, should be even rarer without the need for grounds for a divorce. 

 

It says the government believes there should be time for a couple to consider the 

implications of divorce.  I agree but not between the decrees.  Too late in the process.  

By then inevitability and stoic resignation applies. 

 



12 

 

So, I recommend strongly scrapping the two-stage decree process.  I do think there 

should be a short notice period of the intention to seek what is now known as the decree 

absolute simply as a matter of goodwill and good practice to tell the other party that the 

divorce would now be finalised. But once the six months from the notice proper had 

expired, and subject to this two-week notice period, then either could apply 

immediately. 

 

I return to the time period for the divorce.  The 1996 legislation became a hopeless mess 

as extra time periods were added in all sorts of circumstances and it ended up in some 

circumstances not far short of two years.  We cannot have that.  But we do need a 

structure with distinctive stages for distinctive elements. 

 

Hence I strongly urge a three-month period of reflection and consideration after one 

party, or both, has indicated, by a notice, of intention to seek a divorce.  Some of these 

will be cries for help and improvement in the relationship.  Statistics show that there 

are very many petitions which start and do not finish.  It must be part of the policy of 

this new divorce reform that there is actual and intended opportunity for reflection and 

consideration, opportunities for reconciliation if possible, otherwise opportunities to 

start on a non-court focused resolution process.  At any time after the three months, 

either or both would then give the formal application, albeit that the original notice 

would in law be the commencement of the proceedings for the purposes of international 

law elements.  This would then create a period of six, perhaps nine, months at the end 

of which either or both could seek the final divorce. 

 

I suspect we should have judicial opportunity to abridge time in exceptional 

circumstances although I hope this would be strictly interpreted.  It rarely arises. 

 

Some advocates of this two-stage notification process have suggested that a joint notice 

could eliminate the three-month initial period.  I can see the argument for this but I 

worry it would be used too much as a bargaining chip in ancillary negotiations.  I don’t 

think a total period of 9-12 months is too much for a divorce process where as a society 

we are going to respect and uphold the importance and carefulness of entry into 

marriage. Many weddings take much more than 12 months in planning. 

 

Therefore I do not believe we need any longer the two-stage process separated by six 

weeks.  I do urge nevertheless a notification period followed by three months for 

reflection and consideration, followed then by a divorce process period of perhaps six 

months or possibly nine months followed thereafter by the final decree on a two-week 

notice period. 

 

Question five: what minimum period you think would be most appropriate to 

reduce family conflict and how should it be measured? 

 

As above, a three-month period of reflection and consideration where there would be 

no other court proceedings unless urgently needed, followed by a six-month or possibly 

nine-month period after which the final decree would be pronounced on two-week 

notification. 

 

Question six: are there any circumstances in which the minimum time frame 

should be reduced or even extended? 



13 

 

 

Provisionally not but subject to the following.   

 

It should be definitely extended if there has been no final financial order yet there are 

finance proceedings started by Form A.  At the moment, there can be real disadvantage 

to have the final decree of divorce before the financial settlement as one party may lose 

rights in life policies and similar arrangements if one party were to die before the 

settlement were in place.  These entitlements are often very valuable and can be a 

significant resource.  They would extend to rights in trusts and other entitlements on 

death.  Of course the party can apply against the estate of the deceased but why should 

this be necessary?  In any event if they die domiciled abroad or have disposed of their 

assets before death then there is no redress.  They could apply jointly for the decree 

absolute even if there are financial proceedings.  If there are no financial proceedings 

this would not apply.  We should not however have a complicated test in law where one 

party has to show positive disadvantage by the decree absolute being pronounced before 

the final financial order.  Unfortunately, our present case law favours holding off the 

final divorce in bigger money divorces but not for not modest families.  There should 

be equality across the board.  There are in law at present other reasons for delaying e.g. 

preventing one party obtaining their final divorce and thereafter playing no part in the 

financial resolution.  Preventing a final divorce if there are ongoing financial 

proceedings is a simple step for a digital process; requiring an application to the court 

to show justification is complicated, burdensome, high in costs and rich in uncertainty. 

It is a relatively straightforward measure to say there can be no final decree absolute if 

there are ongoing financial proceedings unless by consent. 

 

There are very limited circumstances where at the moment the six weeks between 

decrees can be abridged.  It’s often in circumstances of extreme ill-health.  I think the 

relatively restricted judicial power should remain for the six-month period 

 

Question seven: do you think the minimum period on nullity cases should reflect 

the reformed minimum period in divorce? 

 

Yes 

 

Question eight: do you agree with the proposal to remove the ability to contest as 

a general rule? 

 

Yes, for the reasons stated in the consultation paper; to retain it would be inconsistent 

with the intended notice process 

 

Question nine: are there any exceptional circumstances in which a respondent 

should be able to contest the divorce? 

 

I don’t think so.  Again for the reasons set out in the government paper 

 

Question 10: do you agree that the bar on petitioning for divorce in the first year 

of the marriage should remain in place? 

 

Yes, definitely.  I started in practice when it was a three-year bar but there were 

exceptions and these were occasionally used.  In 1984 it became one year with no 
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exceptions.  Over this period of 30 years, I’ve only come across a couple of cases where 

there was any real desire to bring forward proceedings in the first year.  Often it arises 

where the relationship has broken down rapidly and one party wants to put down a 

marker in law to this effect.  As a lawyer engaging in tactics of financial claims I 

understand this entirely.  But it doesn’t need a divorce process.  We still have judicial 

separation which is possible to commence in the first year.  These are very rare indeed 

but I suspect they are still used in the first year.  What happens of course is that once 

the year is up they are converted into divorce proceedings. 

 

I worry greatly about removing this bar.  It would quite rightly give fuel to those who 

say this new process is belittling marriage.  Many couples plan their marriage for far 

more than 12 months.  I am strongly of the opinion that as a country we should be 

saying that at the very least we will not open up this process of divorce until 12 months 

has passed.  Rarely will it be a case of needing remedies and if they do then judicial 

separation is available.  The greater priority is the message which comes from the legal 

process to the country about how marriage and divorce is regarded. This message is 

vital 

 

Question 11: do you have any comment on the proposal to retain the mentioned 

requirements? 

 

Yes, and I take the opportunity to deal here with a number of residual matters. 

 

I support the retention of the power of the Queen’s Proctor to intervene although it 

should be rare under the no-fault process. 

 

I do not support the requirement for lawyers to certify whether they have discussed the 

possibility of reconciliation, R 7.6 FPR.  I thought this was a dead letter when I started 

practice in 1976 and nothing has changed.  I can’t remember any lawyer with whom I 

have worked for whom it has made any relevance whatsoever.  There are many of us 

who treat very seriously the possibility of prospects of reconciliation.  But we do so 

because of our personal commitment and professional engagement.  Not because of this 

paper exercise.  It also used to be a separate certificate.  Under the divorce online 

process it is all part of the filing.  It’s meaningless, artificial and historic and does 

nothing to save savable marriages.  To the contrary it gives a pretence and we must get 

rid of these elements. 

 

The consultation paper asks about the retention of the power of the court to stay 

proceedings if there is a prospect of reconciliation, s6.2 MCA.  I say quite openly that 

I had no idea this power existed!  I have never seen it in operation in practice over 

several decades nor in my deputy judicial capacity.  I suppose it could stay but I do 

worry that something like this could be picked up on under a new process by creative 

lawyers and sympathetic judges and used for purposes not deliberately and explicitly 

intended in 1969 when this was presumably brought in. It is not needed, not used and 

should not remain 

 

I have dealt above with delaying the final decree, s10 MCA.  At the moment it is a 

cumbersome statutory paragraph.  It was always unfair in as far as it applied in the two 

year and five year separation cases and not the fault-based cases even though the 

disadvantage of a premature decree absolute applied across the board.  I appreciate it 
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was for historic reasons in the 1969 reforms but it was very quickly found to be an 

unnecessary distinction.  I recommend that section 10.2 is retained but in a very 

different form as set out by me above. 

 

There is then s10A MCA, opportunity to delay the final decree until one spouse has 

granted the other a religious divorce.  This was introduced in 2002 because of abuses 

within the Jewish community whereby the man would obtain the civil divorce but not 

give his wife the get, leaving her in very difficult circumstances in her community.  I 

believe it is an important provision.  No other faith community has sought to be 

included and I know some in the Islamic community have raised as a possibility.  I 

would be open to extensions to other communities.  But I would want this to be 

maintained. 

 

There is however the opportunity for a complete defence to a divorce, s5 MCA, on the 

grounds of grave hardship to the respondent.  This is rarely used.  Before pension 

sharing orders were available, it was used where there could be no financial remedy 

which could possibly compensate.  With these powers becoming available in the late 

1990s, reference to the grave hardship defence reduced significantly, perhaps 

completely.  It has been used in faith communities where it was said that a divorce 

would leave a woman completely isolated, ostracised and in a dreadful position.  I do 

not belittle the difficulties of some spouses in some communities.  But I have reflected 

on this.  I’m sympathetic naturally to faith communities.  But I believe it is no longer 

sustainable in our modern society and in a modern divorce law. It should be scrapped. 

 

Where a year goes by after the pronouncement of the first decree and before someone 

seeks the decree absolute, permission is required of the court with details of whether 

they have cohabited, a child born and similar, R 7.32 FPR.  This is historic.  It’s 

irrelevant under the proposed law.  Parties can cohabit and have children throughout 

the period of the notice under the intended law and still get the decree absolute under 

these intended reforms.  So this requirement should be abolished. 

 

The consultation paper raises the question of administrative divorces.  This occurs in 

some countries such as Japan where the local town hall will administratively grant a 

consensual divorce.  It occurs in some Islamic countries where there is no involvement 

of any civil authorities.  It was in fact proposed in the interim Norgrove report.  I and 

several others opposed at the time as we felt divorce should stay within the judicial 

process.  Even with the online experience of divorce, I still maintain that the divorce, 

and especially the final divorce order itself, should be in the name of the judicial 

process.  I’m perfectly okay with divorces in regional centres and dealt with effectively 

as an administrative online process.  But the final decree must be judicial and in the 

name of the family justice system of England and Wales. 

 

Conclusion 
 

I welcome the prospect of no-fault divorce. But it must be principled. These must be 

set out carefully, supported and applied. There must be every opportunity to save a 

saveable marriage. There must be every opportunity for the spouse who is in a different 

emotional place in the relationship and for whom the divorce is a shock and surprise, 

perhaps unwanted, and who then finds under the government proposals a very fast 

divorce. Respect for marriage and the institution of marriage requires opportunity to 



16 

 

reflect and consider. But equally the empty shell of a marriage must be disposed of in 

a way which gives respect and integrity for the couple concerned which means avoiding 

undue delays and particularly costs. We must have a divorce for the mid 21st-century. 

This means scrapping present terminology, procedures and processes. This means 

starting afresh, from the bottom up, using all of the benefits of digital online process 

which will by then be operating throughout the family justice system. It must be a 

divorce process for the generations living in the mid-21st-century onwards. 

 

England has come late to this process, partly through abandoning the 1996 reforms. It 

now has a chance to create a new divorce process, principled, advanced and good for 

the parties and good for the respect for marriage. 

 

I commend this paper, my recommendations and comments to the government. 

Naturally I am pleased to discuss any of these elements further. 

 

 

Appendix 1 

 
David Hodson OBE MICArb is a highly experienced family law dispute resolution 

specialist, especially involving an international element or complex assets or issues. 

He is an English solicitor (1978 and accredited 1996), mediator (1999), family 

arbitrator and Member Chartered Institute of Arbitrators (MCIArb) (2002), Deputy 

District Judge at The Central Family Court in London (formerly The Principle Registry 

of the Family Division) (1995) and Australian (NSW) solicitor and barrister (2003).  

With Ann Thomas, he is co-founder and Partner of The International Family Law 

Group LLP (iFLG) (www.iflg.uk.com).  

 

In The Queen’s Birthday Honours List in June 2014 David was appointed an Officer 

of the Order of the British Empire (OBE) for “Services to International Family Law".  

The Legal 500 refers to him as ‘The London international family law specialist’.  

 

David has been appointed an Honorary Professor of Law at Leicester University and a 

Visiting Professor at the University of Law (formerly the College of Law) giving keynote 

lectures and contributing to the development in the education of family law. 

 

David is the editor and primary author of “The International Family Law Practice” (5th 

edition Dec 2016, Jordans), the leading definitive textbook for practitioners and 

academics on the international aspects of family law practice. With Ann Thomas, he 

is author of “When Cupids Arrow Crosses National Boundaries: A Guide for 

international families” (3rd edition). Both books are available via iFLG.  

 

He is an Accredited Specialist (with portfolios in Substantial Assets and International 

Cases), a Member of the English Law Society Family Law Committee, a Fellow of the 

International Academy of Family Lawyers, a Fellow of the Centre for Social Justice, a past 

trustee of Marriage Resource, a member of the Family Law Section of the Law Council of 

Australia and a Fellow of the Asian Institute of ADR Professionals.  He is on Advisory 

Boards of the Law Commission. He is a member of the Lawyers Christian Fellowship. He 

has written extensively on family law matters and spoken at many conferences in England 

and abroad.  In November 2011 he received the prestigious inaugural Jordans Family Law 

Commentator of the Year award for his outstanding contribution to commentary on family 
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law matters, as voted by family lawyers. He is a licensed Church of England occasional 

preacher 

 

David has written and spoken extensively on family law including many conferences 

abroad. More information and some of his papers and articles can be found at 

www.davidhodson.com. 

 

The International Family Law Group LLP is a specialist law firm, based in Covent 

Garden, London, looking after international and national families with an emphasis on a 

conciliatory and holistic approach. We are experts in financial and children’s matters 

relating to relationship breakdown, including forum shopping and international 

enforcement orders. As accredited specialists we receive instructions from foreign lawyers 

and act for clients of other law firms seeking our expert experience. IFLG has a specialist 

contract with the Legal Services Commission for child abduction work and is regularly 

instructed by the UK Government (Central Authority). 

 

IFLG is passionate about making the law more accessible. Our website includes helpful 

information, such as podcasts, articles, iGuides and website based applications in a simple 

question and answer format to guide clients in the right direction towards resolutions. We 

also have a 24hr emergency contact arrangements. For more information on iFLG go to 

www.iflg.uk.com   

http://www.davidhodson.com/
http://www.iflg.uk.com/
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