
1 

 

EU court decides best interests test as forum for child maintenance  
 

David Hodson OBE 
 

Overview 

 

The European Court of Justice (CJEU) has handed down a judgement giving a very important 

ruling on forum in child maintenance claims, particularly when there are divorce or other 

proceedings in another EU member state.  In doing so it has followed a fairly radical Opinion 

of the CJEU Advocate General and given priority to the best interests of the child in a finance 

dispute claim.  It has said that child maintenance claims should be brought in the jurisdiction 

of parental responsibility proceedings (where the children are habitually resident) even if there 

are other divorce or divorce related finance proceedings continuing in another member state 

 

Background 

 

The background is set out in my article, “Best interests of the child overrides family finance 

jurisdiction law” at www.davidhodson.com/news/best-interests-of-the-child-overrides-eu-

finance-jurisdiction-law dated 23 May 2015.  It was written as a commentary on the Opinion 

of the Advocate General in the case.  I said then that it seemed to set out a potentially significant 

widening of jurisdiction in EU family law finance cases, and perhaps even divorce cases, based 

on the supremacy of the best interests of the child.  The Opinion was preliminary to the court 

judgement which itself has now been published dated 16 July 2015, and which follows the 

Opinion.  It is a significant change from previously anticipated law and practice.  It will lead 

to greater bifurcation i.e. proceedings concerning one family and one family’s finances going 

ahead in more than one country at the same time. 

 

The case is reported as A v B Case No C-184/14, being a CJEU ruling from a request made by 

the Supreme Court of Italy.  It is reported at 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5a6eaae1502f049

888f21cef86918067d.e34KaxiLc3eQc40LaxqMbN4ObN8Ke0?text=&docid=165902&pageI

ndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=502647%20-%20Footnote* 

 

What is immediately worth noting is the timetable because there has been anxieties and 

reluctance to refer matters to the European Court because of delays.  The Italian Supreme Court 

decision was 25 February 2014, received at the EU court on 14 April 2014 with the opinion of 

the Advocate General on 16 April 2015 and the judgement handed down on 16 July 2015 i.e. 

about 17 months after the referral from the national court.  This accords with the generally 

perceived belief, certainly in parts of London, that a referral will take about 18 months or so 

before there is a final decision.  This long delay undoubtedly puts off many parties from seeking 

clarification on disputed elements of EU law.  There is an expedited procedure in children 

cases, invoked in the case of Re Rinau (2008) 2 FLR 1495 and recommended in the case of S 

v S (Brussels II Revised: Articles 19.1 and 19.3: reference to CJEU) (2014) EWHC 3613 and 

it will be interesting to see when the latter is concluded if using the expedited procedure. 

 

The facts of the case can be briefly set out, with more details in my article above.  An Italian 

husband and wife lived their entire married life in London having two children.  On relationship 

breakdown the husband was first to issue, issuing the divorce in Italy, obviously seizing the 

jurisdictional advantage of Brussels II lis pendens to have the proceedings in the country which 

would give him a much better financial settlement.  Italy had jurisdiction for divorce because 
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they were both Italian nationals despite all of the stronger connections being with England.  

The wife had no choice but to stay her second in time English divorce proceedings and allow 

the Italian divorce to go ahead along with ancillary financial claims.  However the wife issued 

financial claims in England in respect of the children as they, along with the husband and wife, 

were habitually resident in England.  The Italian first instance judge allowed the divorce and 

spousal financial claims to proceed in Italy but declined jurisdiction in Italy in respect of child 

maintenance claims as they were not habitually there.  On any basis, it was a surprising 

decision.  The invariable perception is that child maintenance follows the spousal claims.   

 

In the meantime the wife’s English proceedings went ahead in respect of child maintenance 

and the High Court judge in EA v AP (2013) EWHC 2344 reluctantly felt she had no alternative 

but to stay those proceedings in view of the first in time finance proceedings going ahead in 

Italy.  There was real uncertainty at the time of the English proceedings about what would 

happen in Italy where the husband had appealed the first instance decision allowing the child 

maintenance matters to go ahead in England.  England held off in order to allow the Italian 

courts to sort out this appeal.  In fact what the Italian courts did, very rightly as it turned out, 

was refer the uncertainty to the CJEU in February 2014. 

 

As a matter of CJEU procedure an Opinion is given from an Advocate General of the court 

although the court is certainly not obliged to follow the Opinion and sometimes doesn’t.  Given 

the fairly radical approach of the Opinion, there was much interest in how the CJEU would 

deal with the matter in giving its judgement. 

 

The relevant law 

 

Again this can be summarised quite briefly, with more detail in the above article. 

 

Divorce jurisdiction is governed by Brussels II, in force from March 2001.  It sets out (Article 

3) a number of grounds for divorce jurisdiction, which overlap and are fairly wide.  In this 

particular case both Italy and the UK had jurisdiction.  Italy had jurisdiction on the basis of 

joint nationality.  The UK had jurisdiction on the basis of the habitual residence of the husband 

and wife here.  To seize forum all that mattered was being first to issue, lis pendens, however 

insignificant was the connection in Italy both generally and relative to the other country with 

jurisdiction.  The husband issued first and the second in time divorce proceedings in England 

and Wales had to be stayed. 

 

In the substantial majority of cases, the country where the divorce is occurring is invariably the 

country of the habitual residence of the family so split forum issues do not arise.  But 

notwithstanding the substantial majority, this still leaves very many international families 

around Europe where there are connections with more than one country.  Where should the 

financial claims be brought?  Specifically where should needs-based claims be brought, which 

in EU terminology are known as maintenance claims even if for capital provision? 

 

This is governed by separate EU family law, the EU Maintenance Regulation, in force June 

2011.  Article 3 sets out the jurisdiction for these maintenance, needs-based claims.  It is 

fourfold.  The first two are straightforward in this context: the habitual residence of the claimant 

and the habitual residence of the defendant, invariably the paying party.  Like much of EU 

legislation, it is strongly directed to jurisdiction on habitual residence basis. 

 

It is the third and fourth which formed the primary subject matter of this judgement.   
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The third allows maintenance, needs-based claims if ancillary to status proceedings, in effect 

divorce proceedings.  So if there is jurisdiction for divorce, even if not on the basis of habitual 

residence, then maintenance, needs-based claims can still be brought alongside those 

proceedings.  Hence although no one was habitually resident in Italy, the husband could bring 

maintenance claims in Italy alongside his divorce based on joint nationality. 

 

The fourth is structured the same as the third and allows maintenance, needs-based claims if 

ancillary to proceedings concerning parental responsibility.  In EU family law legislation 

parental responsibility is much wider than the English definition and in essence means 

proceedings concerning the parenting of a child to include financial claims for that child.  Those 

claims will be based on the habitual residence of the child in the jurisdiction.  So even if neither 

parent was habitually resident in a country, maintenance, needs-based claims could still be 

brought if the child was habitually resident in the country. 

 

What was thoroughly unclear and had not been previously tested was the interrelationship 

between the third and the fourth.  If there was first in time maintenance claims ancillary to 

divorce, could nevertheless maintenance claims be brought in another country where the 

children were habitually resident?  This was asserted by the first instance Italian court.  It 

caused much surprise.  The previous perceived wisdom was that the first in time principle, 

found in the EU Maintenance Regulation at Article 12, prevailed.  This had been the position 

of the English High Court when the matter came before it.  It was the way we had presumed 

the interrelationship of the various EU principles would operate.  It was not expected that the 

fourth element of the jurisdiction could or would be separated from the third so that one set of 

maintenance, needs-based claims proceeded in one country and another set in another country.  

But this is what has happened.  The CJEU has upheld the first instance Italian judge. 

 

Opinion of the Advocate General 

 

It is this Opinion which has been the catalyst for this CJEU decision.  In essence it says that 

rather than the first to issue principle, lis pendens, in the EU Maintenance Regulation, the 

child’s best interests should determine jurisdiction in respect of child maintenance claims by 

the criteria of the principal of proximity.  This note is a summary and full details and 

commentary on the Opinion are in my attached article, above.  Interestingly the CJEU 

judgement is much shorter than the Opinion, with far less detail of background in law and 

principles.  Any future reference to this CJEU judgement will very probably need to look at 

the Opinion for more explanation 

 

CJEU procedure is that a case is investigated and reported by one of nine Advocates General 

whose role is to consider the written and oral submissions to the Court in every case that raises 

a new point of law, and deliver an impartial opinion to the Court on the legal solution.  Their 

opinions are often, but certainly not always, made into judgements of the CJEU.  So this is only 

an opinion but it carries significant weight. 

 

The Advocate General was Yves Bot, a highly experienced French judge who has been a CJEU 

Advocate General since 2006.  He has handed down many opinions on a wide range of legal 

matters.  What is striking is that he comes from a very different approach, in a highly refreshing 

way for family lawyers and which is not bound by the previous orthodoxy of how EU family 

law would necessarily operate.  He made it absolutely clear at the beginning of his Opinion 

that he is guided by the best interests of the child.  He said this notion permeates family law in 



4 

 

a binding way when the child’s position is affected by the dispute in the main proceedings.  He 

referred to Art 24.2 of the Charter of Fundamental Rights of the European Union that in all 

actions relating to children their best interests must be a primary consideration. 

 

He found this in several CJEU decisions.  He found that the best interests of the child can 

preclude a certain interpretation of EU family law legislation.  The best interests of the child 

must, he said, be the guiding consideration of the application and interpretation of EU 

legislation.  He quoted the Committee on the Rights of the Child attached to the Office of the 

UN High Commissioner for Human Rights which had pointed out that the best interests of the 

child constitute a standard, an objective, an approach, a guiding notion, that must clarify, 

inhabit and permeate all the internal norms, policies and decisions as well as the budgets 

relating to children in the context of laws.  He said that it would be incomprehensible if the 

intensity of this principle could vary dependent upon the area of family law in question since, 

whatever that area may be, the child remains deeply concerned. 

 

He made clear that it is artificial to treat child maintenance as if it was wholly unconnected 

with the breakup of family life which is the stuff of status proceedings i.e. separation and 

divorce.  The living arrangements of the spouses and their financial arrangements inevitably 

include the arrangements for the children and child support.  So to suggest that child support is 

in some ways disconnected with the separation proceedings is, he said, running totally contrary 

to the best interests of the child.  It would otherwise potentially mean periods when there was 

no support for the child whilst other arrangements were being sorted out. 

 

He recorded that the simplistic answer was that child maintenance should follow the status 

proceedings i.e. dealing with the separation of the parents.  But this had a genuine difficulty 

because Brussels II divorce jurisdiction allows divorce proceedings to be in a country where 

the parties are not habitually resident, as happened in this case.  So he recorded again that the 

status proceedings i.e. divorce proceedings are on a collision course with the parental 

responsibility proceedings when the former are unrelated to habitual residence and the latter 

are specifically on the basis of the habitual residence of the children and one or both parents. 

 

He referred to a criterion of proximity.  He found this criterion satisfied in habitual residence.  

So he said that the initial determination of maintenance and parental responsibility to contribute 

to children’s maintenance must be raised in the context of proceedings initiated to secure a 

divorce.  But this anticipates that the children are habitually resident in the country in which 

the divorce proceedings are taking place.  If they are not, then the criterion of proximity requires 

that the jurisdiction dealing with the divorce proceedings should decline to deal with child 

maintenance in favour of the country where the children are habitually resident and where 

proceedings concerning the children are taking place. 

 

Therefore in this particular case the Italian court, although initially deemed the most obvious 

court because that is where matters concerning the relationship and status of the parties were 

being dealt with, should decline to deal with child maintenance in favour of the English court 

where the children and parties were habitually resident.  He also added that the freedom of 

choice of parties to choose the court having jurisdiction is inevitably limited for the sake of the 

best interests of the children.  So there can be no freedom of choice of law which conflicts with 

best interests of the child through habitual residence. 

 

He therefore concluded in answering the question put by the Italian Supreme Court that where 

there are status, divorce proceedings and an issue concerning child maintenance arises in those 
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proceedings then the court has jurisdiction to deal with them.  However where the children are 

habitually resident in another member state including with parental responsibility proceedings, 

then the criterion of proximity compels that child maintenance is dealt with in those 

proceedings, and not in the status, divorce and ancillary spousal financial proceedings.   

 

Would the CJEU follow this Opinion? 

 

CJEU judgement 

 

The CJEU definitely follows the recommendations in the AG Opinion.  (Numbers below refer 

to para numbers of the CJEU judgement.) 

 

The judgement states the relevant law (3 – 14), the background to the dispute and the question 

referred for a preliminary ruling (15 – 25) and then in only a few paragraphs gives a very short 

judgement (26 – 48).  It identifies the potential conflicting elements in the third and fourth 

jurisdictional bases of Art 3 of the EU Maintenance Regulation i.e. where should child 

maintenance claims be brought if the children were habitually resident in one country yet there 

were divorce proceedings with ancillary financial claims in another country?  It said the scope 

of these respective elements had to be delineated (29). 

 

It made clear that the scope of ancillary matters to either status, divorce, proceedings or parental 

responsibility proceedings could not be left to the discretion of courts of member states and 

there needed to be uniform application of EU law.  This may yet require further elucidation by 

the CJEU because they do not go further in this judgement.   

 

Unlike the Opinion which was determined and driven by the test of the best interests of the 

child, the CJEU judgement is more legalistic, initially looking at the crucial importance of the 

word “or” between the separate elements of jurisdiction in Art 3 (34).  The CJEU looked at 

similar wording in Brussels II for assistance (35 – 37), observing for example that divorce 

claims in Brussels II are based on residency of the spouses, with the addition of joint domicile 

or nationality, whereas parental responsibility in Brussels II (Art 12) is shaped by the best 

interests of the child and particularly the criteria of proximity (37). 

 

It comes to the conclusion (39) that an application relating to maintenance obligations in 

respect of minor children concerns the fourth basis of jurisdiction since it entails the imposition 

on one or other of the parents of the obligation to pay maintenance in respect of their children 

in order to cover the children’s maintenance and education costs.  It is thus intrinsically linked 

to proceedings concerning matters of parental responsibility (40). 

 

It goes on to say that an application involving child maintenance is not necessarily linked to 

divorce or separation proceedings and that those proceedings do not necessarily lead to 

obligations to pay maintenance towards a child (42).  English practitioners will probably pause 

at this point where our law of financial remedies on divorce was until a couple of years ago 

known as ancillary relief i.e. ancillary to the divorce.  Apart from the administrative element 

of child support through the Child Support Agency, child maintenance was a crucial part of the 

overall ancillary relief, flowing out of the divorce.  In very many cases where there is a financial 

dispute in England, a divorce will lead to financial claims including child maintenance.  So 

England has a very different position to that stated by the CJEU. 
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Nevertheless the CJEU goes on (43) to say that the court with jurisdiction to entertain 

proceedings concerning parental responsibility is in the best position to evaluate matters of 

child maintenance, to set the amount of that maintenance and contribution including to 

education costs and adapt it according to the type of custody, joint or sole, access and contact 

rights and other elements regarding parenting.  This is of course absolutely right.  Often where 

there is a parenting dispute at the time of divorce, this will be resolved before financial matters 

are sorted out. 

 

So far the CJEU had not referred to the best interests of the child save for a brief mention at 

(37) but it does from para 45 onwards.  It says the court dealing with parental responsibility is 

shaped in the light of the best interests of the child (45) and it is vital to take this into account 

in looking at the third and fourth elements of jurisdiction in Article 3 of the EU Maintenance 

Regulation, especially when looking at jurisdiction for child maintenance.  The CJEU follows 

the importance of Art 24.2 of the Charter of Fundamental Rights of the European Union 

according to which in all actions relating to children the child’s best interests must be a primary 

consideration. 

 

It follows, the CJEU says, that where two courts are seized of proceedings, one involving 

divorce of parents with minor children and the other involving parental responsibility for those 

children, an application for child maintenance cannot be viewed as ancillary to both sets of 

proceedings and has to be regarded as ancillary only to the proceedings in respect of parental 

responsibility within the meaning of Article 3 (d) of the EU Maintenance Regulation (47 and 

48).  It follows that child maintenance claims cannot proceed in the member state ancillary to 

divorce if the children are not habitually resident in that member state because those claims 

should be ancillary to parental responsibility which should be in the member state of the 

habitual residence of the children 

 

It concludes as set out in bold at the end of the judgement that Art 3 (c ) and (d) of [the EU 

Maintenance Regulation] must be understood as meaning that, in the event that a court 

of a member state is seized of proceedings involving the separation or dissolution of a 

marital link between the parents of a minor child and a court of another member state is 

seized of proceedings in matters of parental responsibility involving the same child, an 

application relating to maintenance concerning that child is ancillary only to the 

proceedings concerning parental responsibility, within the meaning of article 3 (d) of that 

Regulation.   
 

Conclusion and implications 

 

At one level this is fairly narrow in its application i.e. child maintenance proceedings ancillary 

to a divorce are taking place in a jurisdiction where the children are not habitually resident.  

But this set of circumstances occurs quite often in forum disputes with international families.  

As in this case, one spouse may claim divorce jurisdiction based on joint nationality or joint 

domicile and not habitual residence.  One spouse may claim divorce jurisdiction based on their 

own habitual residence even though the children may be habitually resident in another country.  

It is fairly narrow but certainly not unusual in the many international families across Europe. 

 

(It would not apply outside of the EU because although the Art 3 Brussels II divorce jurisdiction 

still applies, forum for divorce remains post-Mittal a matter of discretion for the English court 

as to where the proceedings should take place and the court will often take materially into 

account where children may be habitually resident.) 
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However despite relatively narrow, in its principles and guiding criteria and possible 

implications, this judgement is potentially very far reaching. 

 

Whilst the Opinion and CJEU judgement certainly respectfully nod in the direction of the first 

to issue principle, very little weight is given.  Instead it is blown away by the supreme 

importance of the best interests of the child.  In the EU land of jurisdictional criteria (Arts 3 of 

both Brussels II and Maintenance Regulation MR) where all criteria are equal and all can be 

equally used, with no hierarchy or preferences, suddenly one criteria is now greater than all 

others.  Moreover it is a criteria which children lawyers find thoroughly familiar and take for 

granted and yet has often little resonance in family law finance and forum work.  It is a criteria 

which the CJEU describes as a notion permeating family law in a binding matter.  The criteria 

is the best interests of the child. 

 

So where does this judgement lead us? 

 

Certainly issuing divorce proceedings first in time, with ancillary financial proceedings first in 

time e.g. Form A, will no longer be good enough and sufficient if the children are habitually 

resident in another EU member state so that child maintenance, needs, now has to be dealt with 

in that member state.  Issuing first is no longer the victory it once was 

 

If a claimant party, perhaps primary carer of the children, in one jurisdiction where the children 

are habitually resident is served with first in time divorce and financial claims from another 

jurisdiction then it will be essential to commence parental responsibility proceedings 

immediately to obtain jurisdiction to deal with children maintenance, needs-based claims.  This 

may be s8 Children Act 1979 if there is any dispute about where the children will be living and 

parenting arrangements.  It will most definitely be Schedule 1 Children Act 1979 to give the 

court jurisdiction to make child maintenance orders, which may well be much wider than 

simple periodic payments. 

 

Then if child maintenance is dealt with in one country in the EU, should all of the other 

financial elements of the divorce also be transferred as a related action under Art 13 MR?  The 

answer is quite possibly under the authority of D v P ((1989) 2 FLR 25, also an Anglo Italian 

case where the English court transferred the financial proceedings to Italy which was first in 

time on child maintenance proceedings).  I am also grateful to Becky Bailey Harris of Hare 

Court for reminding me that in fact in T v P (2013) Roderick Wood J held in the context of 

Article 27 of the Lugano Convention that child and spousal maintenance were the same cause 

of action.  So the best interests of the child potentially extend well beyond child support and 

child needs.  It could inform the forum of the entire financial proceedings. 

 

But the potentially bigger issue from the judgement is the bifurcation, the separating out, of the 

various claims on relationship breakdown.  This may be a concept with which continental 

European lawyers may be comfortable but it causes much unease in England.   

 

Bifurcation presumes two locations.  But it is not so simple and is becoming multiple.  The 

following situation is not far-fetched as it is the reality of the lives of some international 

families.  There could be a situation where a divorce proceeds, first in time, on the basis of 

joint domicile or joint nationality but where neither party is habitually resident.  The needs-

based claims of the children will be in the jurisdiction where they are habitually resident, 

following this judgement.  But one of the parents may be habitually resident in another 
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jurisdiction e.g. having moved after separation.  Therefore the spousal needs claims could be 

in this third jurisdiction.  So there would be three sets of proceedings. 

 

However none of this relates to sharing of marital assets which are not needs-based.  At the 

moment in England this would proceed ancillary to the divorce.  But later this year the EU will 

be publishing a new draft law relating to marital property.  An earlier draft has shown that it 

has its own jurisdiction clause, quite predictably.  It therefore creates the possibility, for 

example if there was a real property to be shared in a country in which the parties and their 

children were not habitually resident or domiciled or national, then there could be four sets of 

proceedings; divorce, child maintenance, spousal maintenance, marital property sharing. 

Quadfurcation?! 

 

Such a prospect is probably abhorrent to most English family law practitioners.  A single family 

finding itself with proceedings in three or four EU jurisdictions with separate sets of lawyers, 

separate criteria for resolution, separate disclosure obligations, different timetables, multiple 

costs and more.  This is the exact opposite of the way in which the affairs of a family, having 

the sadness of relationship breakdown, should be sorted out.   

 

In fact, the EU agrees.  In its commentary to an earlier draft of EU marital property legislation, 

the EU recognised that disputes regarding an international family should be dealt with in one 

country, as a justification for the intended legislation.  Unfortunately this is not what has 

happened in practice.   

 

This CJEU judgement is excellent in placing the best interests of the children at the absolute 

centre of forum in family law disputes including financial disputes.  But in doing so it has 

created the greater prospect of the disputes of family being dealt with before the courts of more 

than one country, and this cannot be in any way good or beneficial.  The answer is to bring 

together the various pieces of EU family law legislation with a hierarchy of jurisdiction that 

prevails for all family law disputes of that family.  There is no reason why future EU legislation 

cannot have a hierarchy or a cascading set of jurisdictional criteria given the impetus from the 

priority to the best interests of the child. 

 

Most of all this judgement is a refreshing development because of the recognition yet again of 

the paramountcy of the child in all family law matters, and specifically not just in discrete 

specific issues affecting the parenting arrangements.  Child support and perhaps extended into 

other finance arrangements and even further into divorce and status should be subservient to 

the best interests of the child as understood in a proper fashion and without narrow legalism.  

It may have required a civil law judge from outside the family law world to make this 

fundamental issue widely known and of potentially very significant importance in EU family 

law and then for the CJEU to be bold and brave to follow into its judgement.  Its importance 

affects the whole EU family law community 
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