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ABOUT THE SPEAKER AND AUTHOR 
 
David Hodson OBE is a family law dispute resolution specialist.  He is an English solicitor (1978 and 

accredited 1996), mediator (1997), family arbitrator (2002), Deputy District Judge at the Central Family 

Court (formerly the PRFD), London (1995) and an Australian (NSW) solicitor and barrister (2003).  He 

deals with complex family law cases, often with an international element. 

 

He practices in London, England and Sydney, Australia.  He is a partner and co-founder of The 

International Family Law Group LLP, www.iflg.uk.com.   

 

He was appointed OBE (Officer of the Order of the British Empire) in the Queen’s Birthday Honours 

list in June 2014 for “services to international family law”.  

 

He was joint founder in 1995 of probably the world’s first metropolitan practice to combine family 

lawyers, mediators and counsellors and with an emphasis on a conciliatory and holistic approach.  It 

was subsequently copied in many practices across the world.  He is past chairman of the 

resolution/Solicitors Family Law Association's Financial Provision Reform Committee, Training 

Committee and Good Practice Committee and founder member of its International Committee.  He is 

a member of The President’s International Committee.  He is past vice chair of the UK College of 

Family Mediators, the umbrella organisation for family mediation.  He is a member of the Chartered 

Institute of Arbitrators.  He is co-author of “Divorce Reform: a Guide for Lawyers and Mediators”, 

“The Business of Family Law” “Guide to International Family Law” and consulting editor of “Family 

Law in Europe”.  He is an Accredited Specialist (with portfolios in Substantial Assets and International 

Cases), a Fellow of the International Academy of Matrimonial Lawyers, a Fellow of the Centre for 

Social Justice (CSJ), a past trustee of Marriage Resource, a member of the Family Law Section of the 

Law Council of Australia and a member of the Lawyers Christian Fellowship.  He was chair of the CSJ 

Family Law Group whose report, “Every Family Matters” (2009), has been very influential in recent 

family law reforms.   

 

He has written and spoken extensively on family law including many conferences abroad.  Some papers 

and articles can be found at his personal web site, www.davidhodson.com 

 

He is the author of “The International Family Law Practice”, (Jordans 4th edition May 2015), the leading 

textbook on international family law, of which part of this is an extract.  In 2011 he received the inaugural 

Jordans Family Law Commentator of the Year. 

 

 

The International Family Law Group LLP is a specialist law firm providing services to the 

international community as well as purely national clients.  It acts for international families, ex pats and 

others in respect of financial implications of relationship breakdown including forum shopping and 

international enforcement of orders.  It receives instructions from foreign lawyers and, as accredited 

specialists, acts for clients of other law firms seeking their specialist experience. iFLG has a special 

contract with the Legal Services Commission for child abduction work and is regularly instructed by 

the UK Government (Central Authority).   

 

iFLG is situated in Covent Garden near the Law Courts.  Its mobile telephone accessible website 

includes valuable information, podcasts, a government approved child abduction questionnaire and 

formulae as a starting point for calculating fair financial settlements.  It has emergency 24 hour contact 

arrangements.  Contact at www.iflg.uk.com  
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THE ISLAMIC MARRIAGE IN THE CONTEXT OF THE PRACTICE OF 

ENGLISH FAMILY LAW  

 
 

Overview 

 

This presentation from a practising solicitor and part-time London family court judge covers a 

number of the practical problems which present for the Islamic client in respect of family law 

matters according to the law of England and Wales, including relationship breakdown, financial 

resolution and children matters.  The presentation is inevitably a summary because of the many 

elements involved 

 

 

What is the marriage relationship? 

 

Every analysis must start with the relationship of the parties.  Often this is marriage, invariably 

presenting as marriage breakdown.  However as reported1, many in the English Islamic community 

are living together as married in the eyes of their faith but not married according to civil law.  This 

is primarily by reason of the ceremony occurring in a non-registered location or without the 

attendance of a registered official.  This causes the applicant only to have rights as a cohabitant.  

Despite frequent calls for reform of the law, these rights are meagre.  Yet the woman may have had 

a long relationship, looked after children, have made significant commitments and sacrifices for the 

perceived marital relationship and have a “husband” with a good income and resources.  Yet her 

claims in civil law are minimal.  This is a real and substantial difficulty about which practitioners 

need to know in advance including how to deal with the potentially angry claimant spouse who may 

feel deceived if she was previously unaware that she was not married according to civil law.   

 

As the person who finds herself not married according to civil law and without rights in law is 

invariably the woman, as the financially weaker spouse, with a suspicion on occasions that the man 

may well have known that it was not a marriage in law, perhaps in conjunction with the iman or 

other wedding official, much more should be done by the Islamic community to overcome this 

injustice and lack of knowledge.  There should be a real community effort to educate that whenever 

and wherever married, apart from the Nikah, there must be, or also be, a ceremony according to 

English law2.  This could be a civil ceremony.  But far better it is the religious ceremony coupled 

with civil law requirements.   

 

Where a marriage ceremony is only in accordance with the Islamic faith, is there a duty or good 

practice to make sure that both participants are aware that this is a religious ceremony and does not 

                                                 
1  See for example, “The big Islamic Nikah myth” by Siddique Patel at 

http://www.familylaw.co.uk/news_and_comment/the-big-islamic-nikah-myth#.VSN3zTh0wb0.  Having explained 

the problem, he reasonably asks what should be done within the Muslim community.  His first answer his education 

as set out in the text.  But he also suggests a change in legislation so that the Marriage Act 1949 is updated to 

recognise the Islamic nikah and give Muslim married couples the full protection of the law.  It must be doubted that 

this is an answer given that remedies for the so-called mischief are already available by way of registered premises 

and registered officials. 
2  this is specifically not derogating from or denying the spiritual ordinance and blessing on the marriage but 

instead recognising the duality of civil law and spiritual observance 
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carry any rights in law or change in status in the eyes of the law and the country?  Should more 

mosques become registered locations for marriages?  Should more marriage officials including 

imans be registered?  What more can be done to overcome this situation including where some 

women appear to be deliberately victimised and discriminated to their financial disadvantage? 

 

Lawyers need to understand this issue and ascertain at the outset of instructions whether their client 

has been married in accordance with English civil law, and therefore entitled to a divorce, or only 

according to religious law and traditions and therefore will be treated in law as cohabitants. 

 

The marriage may have been abroad.  Invariably this is not a problem3 if the marriage formalities 

were good in the location where it occurred and the parties had necessary capacity4.  But there are 

a number of wedding type ceremonies, often with a significant degree of informality.  Some are 

nevertheless valid according to local law.  Sometimes this local law can itself be very complex with 

laws differing within a country dependent upon the particular faith or cultural background.  

Obtaining evidence (including local expert opinion) can be crucial.  Knowing how and where to get 

that evidence can be difficult.  It is nevertheless a vital step 

 

An arranged marriage is not a forced marriage.  The English higher judiciary have handed down 

some exceptionally wise and insightful judgements5, thoroughly endorsing the culture of the 

arranged marriage.  But the forced marriage is regarded by the English family justice system as an 

appalling outcome for the victim, sometimes not yet an adult.  Very strong legislation6 has been 

passed with considerable government support7 and much proactivity.  England has led the world.  

The English courts have considerable power to intervene to prevent a forced marriage taking place 

and to protect the victim.  Forced marriage became a criminal offence in England and Wales in 

20148.  The injunctive powers of the court at short notice are very strong and international 

 

The Islamic faith community will be watching with interest the debate and dialogue in the Anglican 

Church about the interrelationship of church and state in the context of marriage.  Many in the 

Anglican Church are very enthusiastic about the opportunity for marriage in church as part of civil 

marriage.  But equally many are uneasy about the consequential requirements imposed by recent 

changes in marriage law i.e. same-sex marriage which they have opposed.  The interrelationship 

remains a delicate one.  Apart from the Anglican church, other denominations of the Christian 

church have not had these distinctive benefits and attributes and are essentially no different to an 

Islamic mosque and officiating Iman. 

                                                 
3  and ironically a marriage in a mosque in an identical fashion abroad to one in England will be recognised in 

English law as a civil marriage if the law of the country where it took place recognises such marriages as civil 

marriages.  This is because of the distinctive policy and law on recognition of foreign marriages 
4  English law recognises a foreign marriage provided two elements are present.  First, the wedding ceremony 

and marriage must have complied with the local formalities such as giving notice, the formality of the ceremony itself 

and all other steps of registration under the law of the country where it occurred.  Secondly, each spouse must have 

had capacity to enter into the marriage according to the law of their pre-marriage domicile.  Capacity include such 

matters as consent, parental permission, age, gender, not previously married, family/blood ties and mental 

understanding 
5  for example Re SK (proposed plaintiff) (an adult by way of her litigation friend) (2005) 2 FLR 230 and NS v 

MI (2007) 1 FLR 444 
6  Forced Marriage (Civil Protection) Act 2007 
7  The Forced Marriage Unit set up by the Foreign & Commonwealth Office and the Home Office and which 

has produced key documents giving detailed guidance and websites 
8  sections 120 and 121 of the Anti-social Behaviour, Crime and Policing Act 2014 
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What is the divorce? 

 

Divorce in England gives rights to certain financial claims9.  But this is only divorce according to 

civil law.  Some sharia councils and others purport to grant a divorce (of the religious marriage).  

Indeed, according to faith and tradition these divorces have validity but then they do not give rights 

to financial claims or change status under civil law10.  Yet the participants believe they are divorced.  

Some remarry according to their faith traditions when their civil law marriage still exists.  This 

produces anomalous situations where a man may be married to a woman under civil law and 

married to another woman under his faith tradition.  Considerable care is needed by the practitioner 

to understand the exact situation 

 

Divorce abroad according to Islamic tradition has caused English law and practice a number of real 

problems with recognition with its informality and taking place outside the formal court room 

setting.  It is an area of significant intervention of public policy.  English law has moved 

dramatically over recent years towards far greater recognition of informal or semi-informal Islamic 

divorces.  This in turn requires the practitioner to investigate the exact form of the foreign Islamic 

divorce.  This can be problematical.   

 

Recognition of foreign divorces is of two forms: proceedings and non-proceedings divorces.  The 

former includes divorces pronounced by civil courts but also by state agencies and authorities, 

registration processes acknowledged by law, local administration offices and similar means in 

which the civil law or state authorities gives their approval and acknowledgement to the divorce.  

The non-proceedings divorces are outside of this official process and invariably informal or semi-

informal.  But nevertheless they still require some formalities including notice to the other spouse 

and sometimes a reconciliation or calling off period.  Recognition of a non-proceedings divorce 

causes particular problems if financial orders are sought after the foreign divorce11.  If the foreign 

Islamic divorce is not recognised, the parties are still married in the eyes of the law and divorce 

claims can be brought in England.   

 

There is still litigation about recognition of foreign divorces in circumstances where probably it is 

unnecessary as other remedies exist for financial claims after a foreign divorce.  There is often not 

enough knowledge across the country by practitioners.   

 

Some divorces are started in one country and concluded in another.  They are known as 

transnational divorces12.  They will not be recognised by English law.  This needs considerable 

knowledge and experience by the practitioner to identify 

 

                                                 
9  financial claims on relationship breakdown derive from the divorce proceedings and are not free standing or 

automatically available without a divorce.   
10  one proposal to resolve the problem given by a member of the resolution international committee would be 

to extend or develop the existing law on nullity to permit financial relief to be sought on “invalid marriages” 

conducted in the UK and with particular reference to Islamic marriages.  This cannot surely be a viable solution, not 

least because of the public policy impact of declaring such marriages as technically invalid. 
11  Part III Matrimonial and Family Proceedings Act 1984 
12  in one reported decision, a talaq pronounced in Bolton, Lancashire and then sent to the sharia Council in 

Saudi Arabia was held to be a transnational divorce and not recognised.  A Jewish get written in London and sent to 

the rabbinical court in Israel was similarly transnational 
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Legislation in 2002 provided that if a marriage occurred according to a particular form of religious 

usage, it would be possible to stop the final civil divorce until the religious divorce was pronounced.  

It was particularly to overcome a problem in the Jewish community but the legislation allowed 

other faiths to be included.  None have applied.  Some in the Islamic community have suggested13 

it should be extended. 

 

The marriage contract 

 

In many situations a couple will enter into a mahr, a marriage contract, providing for a payment on 

the marriage taking place or deferred to the time of any separation or divorce.  Many participants 

anticipate and presume that it will be upheld by the English courts as binding, with no other claims 

existing or available on divorce.  Marital agreements are not yet binding by English statute law but 

are very close to binding on the authority of case law from the Supreme Court in Radmacher14.  In 

February 2014 the Law Commission recommended marital agreements should be binding in law 

provided there were qualifying conditions15.   

 

But most mahr do not satisfy the Supreme Court criteria for an agreement fairly entered into and/or 

fair in its terms at the time of a divorce.  Most would not be upheld by the family courts.  This 

causes much unhappiness and discontent by a number of parties, invariably the paying party, the 

man, who finds out he has to pay more, perhaps much more, on divorce.  How can, or indeed should, 

the mahr reach Radmacher standards?  What can be done by the Islamic community?  Is there a 

duty or a good practice obligation to make parties signing such a marital agreement aware that it is 

not likely to have any effect in law?   

 

Resolution of disputes 

 

Across the world there is very strong encouragement to resolve family law disputes outside of final 

court hearings.  There is mediation, early neutral evaluation, collaborative law and, recently set up 

in England, arbitration.  Some sharia councils argue they undertake arbitration in sorting out family 

law disputes.  The English family law arbitration scheme16, judicially endorsed17, has specifically 

trained arbitrators operating according to specific codes of practice18.  These qualified arbitrators 

are rarely found at Sharia Council hearings.  Indeed the Ministry of Justice was very anxious when 

the arbitration scheme was being formed that it should not include Sharia Council hearings.  

Presuming that English family justice system is not simply going to ignore what happens at sharia 

                                                 
13  See article, Nasreen Pearce “Arbitration in children cases “ (2013) Fam Law 416 
14  (2010) 2 FLR 1900.  The Supreme Court held the “court should give effect to a nuptial agreement that is 

freely entered into by each party with a full appreciation of its implications unless in the circumstances prevailing it 

would not be fair to hold the parties to their agreement”.  This therefore anticipates two elements of fairness.  It must 

be fair when it was entered into which includes lack of duress or misrepresentation, the provision of disclosure or 

either party choosing not to seek disclosure being aware of the implications of not doing so, and each having 

independent legal advice unless again either chooses not to do so.  A marital agreement without either disclosure or 

independent legal advice is far less likely to be given any weight.  Secondly it must be fair in broad terms at the time 

of the divorce and certainly must provide for the needs of each party otherwise the court will intervene and make 

needs-based orders instead of the terms of the marital agreement 
15  these include disclosure, independent legal advice, lack of duress and misrepresentation, normal contractual 

preconditions and that the agreement provides for the needs of each party 
16  the Institute of Family Law Arbitrators, www.ifla.org.uk 
17  for example S v S (2014) EWHC 7 by the President of the Family Division 
18  from the Chartered Institute of Arbitrators, probably the world's leading organisation of arbitrators 
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councils, what attempts should be taken to make those hearings of a standard and with qualified 

arbitrators that will allow their outcomes to be upheld in the civil courts?  What can be done by the 

Islamic community to make these hearings come within the civil law? 

 

Many faith groups endorse and encourage out-of-court resolution through members of their 

community.  It is thoroughly understandable that considerable confidence can often be reposed in 

a mediator who fully understands the personal principles, ideologies and faith convictions which 

inform the distinctive choices the couple are taking.  But this requires mediators from the various 

faith communities to be qualified to the same standards as civil mediators.  There should not be 

lower standards just because the mediator is coming from the same faith community. 

 

International children  

 

Children of international families travel frequently between countries.  Ease of movement allows 

children to be taken (abducted)19 from one country to another by one parent at a time of marital 

breakdown or other times.  The 1980 Hague Convention20 is leading the family law world in 

international cooperation for the recovery of abducted children, with expectations that the abducted 

child will be very quickly and safely returned to the country of habitual residence by the courts and 

government organisations of the Hague Convention countries.  Previously resistant countries such 

as Japan and Russia have joined or are joining.  Yet the 1980 Hague Convention is only in force 

between the UK and two21 of the 50 countries with the highest percentage of Muslim nationals.  

What more can be done from England to encourage Islamic countries to join the 1980 Hague 

Convention?   

 

The result is that many countries across the Islamic world are perceived as refuges for fleeing 

parents who have abducted their children from the country of habitual residence of the child and 

from the care and day-to-day custody of the other parent.  This does nothing for the international 

family law standing of those countries.  There are countries which had been previously very 

resistant to the 1980 Hague Convention because of highly different cultural and traditional 

expectations of family life and parenthood which have nevertheless decided to become signatories 

e.g. Japan.  This should be a strong encouragement for the many Islamic countries also to become 

signatories and join the international family law family. 

 

A consequence is that because of the anxiety of abduction to a non-Hague Convention country and 

non-return or real difficulties in securing return and in any event having any meaningful contact, 

some parents with connections with Islamic countries are not given unfettered contact with their 

children.  Strong safeguards22 and supervisions are put in place for contact.  This may be in 

circumstances where apart from this anxiety of the risk of abduction, the non-resident parent might 

be enjoying significant, unsupervised and overnight contact with his children.  Greater confidence 

                                                 
19  abduction is of two sorts.  Wrongful removal is taking a child from his or her country of habitual residence 

without the permission of all other people with parental responsibility including the other parent.  Wrongful retention 

is retaining a child in another country after there has been permission for the child to go to that country e.g. for a 

holiday or visit. 
20  Convention on the civil aspects of international child abduction 
21  Turkey has ratified the Convention and the UK has accepted Burkino Faso’s accession. 
22  this may include having to hand over passports and travel documents, refusal to permit holidays abroad even 

within Europe, contact which is always supervised, providing a financial bond and similar 
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in a return in the circumstances of any abduction would significantly help contact arrangements for 

very many English-based parents, especially fathers 

 

Moreover as a result of the expectation in some Islamic countries that, at a certain age, children 

have rights of sole custody automatically vested in the father, irrespective of any civil court orders 

and irrespective of the child’s wishes and best interests, there are additional difficulties in securing 

the return of children who have been abducted.  Within England and Wales itself, some fathers 

demand particular time or residence opportunities with their children as a consequence of this 

expectation but without any necessary basis in the best interests of the child23.  They become 

frustrated at the perceived failures of the English court to recognise their believed entitlement of 

custody and sole decision-making regarding the child.  This can sometimes cause unilateral action 

to be threatened by that parent.  In turn, this leads to greater anxiety of abduction by the other parent, 

in turn leading to refusal of unfettered contact and so the difficulties continue and worsen 

 

What law?   

 

English judges and English lawyers operate English law.  This is not the case across much of 

continental Europe where the concept of applicable law24 means that couples carry with them their 

domestic law when they travel to other countries so that those other countries will apply the chosen 

national law of the couple rather than their own domestic law.  England has thoroughly resisted the 

introduction of applicable law despite strong pressure from the EU.  Around the Islamic world there 

is a strong concept of personal law which should prevail over local, national, law.  There have been 

calls25 for personal, religious law to be applied by the English courts, including application of 

Islamic law, howsoever described or defined, in the family courts26.  Insistence by judges in 

operating only according to English law has caused some frustrations. 

 

This has been coupled with calls for recognition of orders made by sharia councils as if orders of 

the civil courts.  This is unlikely to happen in the foreseeable future because of the major concerns 

on the perceived discrimination against women27. 

 

Since initial preparation of this paper, there has been even further highlighting of these concerns.  

In a speech on 23rd of March 2015 by the Home Secretary, Theresa May, on the subject of action 

against Islamic extremists and the rejection of so-called British values, she said that there were 

plans for a review of sharia courts in England and Wales to examine whether they are compatible 

                                                 
23  other related issues can arise if the Muslim father was married to a non-Muslim, especially or perhaps a 

Christian or Jewess (as permitted by some sharia law), and then on divorce would expect to have custody of the child 

to ensure the child is brought up as a Muslim even if, in all the other circumstances, it would be in the best interests 

of the child to be primarily living with the mother. 
24  also known as choice of law provisions 
25  see for example article by Ahmad Thomson, “Islamic law for family lawyers”, 

http://www.familylawweek.co.uk/site.aspx?i=ed2215 
26  other common law jurisdictions such as Australia are having similar debates and the Attorney General 

Department in Canberra, Australia, has set up a special group to look at the position of applying the law of the 

indigenous, aboriginal, population 
27  see for example private members bill of Baroness Cox, Arbitration and Mediation Services (Equality) Bill 

2014 which aimed to prevent sharia councils and the Muslim Arbitration Tribunal from ruling on family and criminal 

matters within the British courts jurisdiction.  It had minimal prospect of Parliamentary finalisation but received 

support and had the purpose of identifying the issues. 
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with British values28.  The opposition, shadow Home Secretary, Yvette Cooper, answered generally 

saying that the principles of Theresa May were the right ones but questioned the absence of policies 

to back up the principles.  In other words, it was not a rejection.  Other politicians, perhaps 

predictably, joined in with immediate comments29.  The response from the chairman of the Muslim 

Forum think tank, Manzoor Moghal, was that sharia courts do not contradict British law and were 

subservient to British law. 

 

Family law in community faith life  

 

Family law is very close to the heart of community and personal life.  It is perhaps one of the most 

flexible, fluid and adaptable areas of law.  Under English law in the common law system, there is 

a strongly discretionary element.  This is explicitly to allow fairness in the multitude of family life 

situations.   

 

This extends or should extend to an awareness of the religious faith traditions underlying marriage 

and family life.  Some faith communities including within parts of the Christian church have felt 

that family law has been particularly secularised and ignored the distinctive faith traditions which 

are so often supportive of marriage and family life.   

 

The important role of the practitioner  

 

Practitioners have an incredibly valuable role in helping their clients through periods of relationship 

difficulty, divorce, parental separation and financial disputes.  Clients present from many 

backgrounds.  Practitioners are not straitjacketed in the advice and good counsel they give.  There 

should be far greater encouragement for practitioners to engage with their clients in the faith and 

cultural aspects which are important for their clients.  In turn this requires practitioners to work hard 

to understand those faith and cultural elements.  This requires education, understanding and 

awareness.   

 

This conference is an incredibly valuable opportunity in this process of education, understanding 

and awareness 

 

David Hodson 

The International Family Law Group LLP 
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28  the relevant section of her talk was as follows:  “There are some areas where, like in the application of sharia 

law, we know enough to know we have a problem but we do not yet know the full extent of the problem.  For 

example there is evidence of women being divorced under sharia law and left in penury, wives who are forced to 

return to abusive relationships because sharia councils say a husband has a right to chastise and sharia councils giving 

the testimony of a woman only half the weight of the testimony of a man.  We will therefore commission an 

independent figure to complete an investigation into the application of sharia law in England and Wales.” 
29  the following day, 24th March 2015, Boris Johnson said sharia law in the UK was “absolutely unacceptable” 

and a sharia system should not be allowed to preside over civil cases such as resolving family disputes.  He said he 

was opposed to a sharia system running in parallel with UK justice.  It's right to point out that at the same time he 

also criticised some Church of England clerics who had given qualified support to parallel systems, suggesting 

perhaps that the 26 bishops sitting in the House of Lords were “clerical fossils” 
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