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Introduction  

This paper is the response of The International Family Law Group LLP (iFLG) to the Law Commission 
consultation in respect of the enforcement of family court financial orders.  We are pleased at this 
consultation which is vital because of our day to day experiences of the difficulties faced when parties 
refuse to comply with financial orders and enforcement is then necessary.   
 
The International Family Law Group LLP was founded in 2007.  We are a specialist family law firm looking 
after the interests of national and international families and their children.   iFLG comprises solicitors, 
mediators (including qualified to directly consult with children), arbitrators, part time family court judges, 
and Australian qualified solicitor.  We respond as a combined law firm.  We act for very many international 
families and their children but invariably within national proceedings hence we have very considerable 
experience of family law finance cases and consequential enforcement issues.  We have significant and 
frequent reference to the enforcement of financial orders in our work.  None of our remarks is intended to 
represent the views of any organisation with which any of us are involved in any capacity whatsoever. 
 
The primary authors are David Hodson and Michael Allum. We set out details in the Appendix.   
 
We endeavour to follow the questions put in the consultation paper but we want to concentrate on some 
areas in our expertise.   

Response 
 
Paragraph 1.43 

We ask consultees to tell us about their experiences of the impact, financial and otherwise, of: 

(1) Non-payment of sums due under family financial orders; 
(2) Difficulties in obtaining information and advise about the enforcement of family financial orders, 

including court procedure; and 
(3) Enforcement proceedings on 

a. Debtor and creditor 
b. Third parties (such as debtor’s and other creditors); 
c. Banks and financial institutions; and 
d. The family justice system. 

In our experience the creditors who find themselves having to consider steps to enforce a family financial order 
are often those who can least afford to do so.  They are usually dealing with the emotional and financial hangover 
from contested family law proceedings and, rather than being in a position to draw a line in the sand and move 
on with their lives, they then find that they are having to contemplate yet further legal proceedings.  Very often 
in financial proceedings upon divorce the total assets are insufficient adequately to meet both parties’ needs 
and the creditor therefore has very little (if any) surplus cash with which to fund further legal proceedings.  They 
have to consider carefully whether the costs of enforcement can (i) be afforded and (ii) are proportionate in 
relation to the value of the sums being enforced.  It is a very difficult balancing exercise.  Too often with the 
costs and complexity of enforcement, the balance falls on not taking enforcement action thereby the intention of 
the family court order is frustrated and defeated. 
 
It follows that creditors considering enforcement proceedings often contemplate acting in person.  However, 
there is little readily accessible and lay-person friendly information available about the enforcement options 
available and, crucially, the procedures involved.  We believe it would be hugely beneficial if there was such 
information more easily accessible, clearer, with flow charts, in simple language explaining the range of options.   
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We consider we are one of the leading family law practices in England and Wales dealing with family law finance 
work on relationship breakdown.  Yet we openly and freely admit that enforcement of financial orders is an 
extremely complex and difficult area requiring careful analysis of the options and the procedures.  We have 
access to the most specialist text books and online libraries.  We have available flow charts and tables showing 
which enforcement methods are most appropriate in each particular sort of case.  Yet still we find it is complex, 
often requiring analysis on each occasion when these situations arise and, correspondingly, costs which easily 
become disproportionate except in the most significant non-enforcement cases.  If this is our experience with 
our combined expertise and access to specialist material, how much more difficult it will be for general 
practitioner lawyers and so much more difficult for the lay party.  It seems at times as if, workhouse like, the 
enforcement law and procedure of England and Wales is designed to discourage usage. 
 
One major reason why this reform is so important is the impact on children.  It is accepted good practice in family 
law matters to separate out matters concerning finance and children.  But this is impossible in many enforcement 
cases where children are primary victims of the unduly complex enforcement law as presently exists.  This is 
not child support by administrative agencies but receipt of spousal maintenance and capital provision.  Whilst 
technically payable to the spouse or parent, the beneficiary is often the child through the primary parent.  Whilst 
many paying parties will not default on the direct child support because of parental concerns etc, they will default 
where the payments are due to the other party e.g. former spouse even though their children will be directly 
benefiting, and thereby directly losing out through the non-payment.  These are sometimes or often in very 
modest cases, just above the welfare benefit levels, where non-payment of relatively small amounts creates 
significant hardship to children.  This consultation should not be afraid to make it very clear that the consequence 
of our unduly complicated enforcement law and procedure is hardship to children. 
 
Enforcement law and specifically enforcement procedure is unnecessarily technical, often perceived as more 
akin to an obstacle race!  Of course where matters of liberty and adverse possession of goods are concerned 
there must be precision of process.  But we do wonder whether this has tilted the balance too far in favour of 
the defaulting party. 
 
We hugely support ADR, in its various manifestations, to resolve family law finance disputes.  One primary 
reason is that the research, albeit relatively limited, seems consistently to show that a settlement reached 
through ADR is more likely to be upheld and implemented than one imposed by a court.  Therefore whilst this 
consultation is on enforcement process and reform, we consider very strongly that it should also make it clear 
that ADR should be strongly encouraged in the reaching of the settlement to make reference to enforcement 
(probably) less likely.   
 
We would also add that the drafting of the final order should take into account, at that time, what enforcement 
process may be required; again to make it less likely that there will be any default or that the default can be 
more easily overcome through anticipated enforcement process.  In the last year or two the standard of final 
court orders has increased with the use of standardised family court orders program from the President.  This 
should be encouraged in this consultation as a crucial preventive measure.   
 
Moreover, although not a matter directly for this consultation, greater specialisation and expertise of family 
lawyers in finance work should lead to better orders anticipating potential future problems such as enforcement 
issues. 
 
It is a problem in family law that too much is determined by the so-called big money cases; the vast majority of 
caselaw in our common law case law precedent system is bigger money cases.  Issues of enforcement often 
arise in bigger cases because it is not worthwhile in smaller money cases.  Yet whilst the big money enforcement 
cases may be the glamour side of this work, the reality is that the hardest area is the modest, so-called small 
money cases but this is where the need to be able to enforce is the greatest.  The reform process must allow 
much easier access and availability to enforce in the modest income and capital cases.  To have a law and 
process which is only in reality accessible and available in bigger money enforcement is absolutely wrong, unfair 
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and unjust in our opinion; yet a further reason why we hugely welcome this consultation and it is of vital 
importance. 
 
We have the perception that in many circumstances the debtor refuses to pay because they think the creditor 
will be unable to afford the financial and emotional cost of bringing enforcement proceedings.  If there was clear 
guidance and/or publically funded legal information as to the enforcement methods available and the necessary 
procedure, this might deter some debtors from defaulting and better enable creditors to enforce arrears. 
 
Enforcement is not just difficult for the parties and their lawyers.  It is also difficult for judges and court staff.  We 
hugely welcome the initiative at the Financial Remedies Unit of the Central Family Court to place the 
enforcement work with one judge, moreover an extremely experienced judge, DJ Robinson.  This recognises 
the complexity of the work, the importance of speed and efficiency, the need for uniformity of approach and 
familiarisation of the various processes.  We believe this is working well.  We have been impressed.  We urge 
this should be adopted as part of this consultation.   
 
Moreover with the model of centralisation of the divorce work in a few local divorce court centres, we urge 
consideration of centralisation of enforcement work.  We believe it is such a complex area that it should not be 
left to the 160 or so family courts dealing with finance work.  We recommend for consideration that all 
enforcement applications should go in the first instance either to the local divorce centre or possibly, perhaps 
with use of a distinctive certificate of complexity as used in respect of finance work or allocation to a High Court 
judge, to the FRU.  Certainly hearings can occur locally but we see a model of a family justice system in the 
future of centralised process with localised hearings if and when required.  We consider that the time has now 
passed where all local divorce courts should be dealing with enforcement measures.  They must be centralised 
to become more efficient, provide familiarisation and produce a better service.  We know this is occurring in 
other jurisdictions abroad and it should occur here.  Moreover this does not require implementation of new forms 
of order as recommended elsewhere in this consultation and should be implemented more quickly.  (Since 
preparation of this response we have seen the new regulations published on 6 July 2015 to implement the EU 
Maintenance Regulation and which introduces administration of maintenance enforcement work in England and 
Wales following foreign financial orders to be in specific family court locations known as Maintenance 
Enforcement Business Centres.  This is exactly the model we are recommending in this paragraph.  We are 
pleased at this development and say it should be the model for national enforcement as well as for international 
enforcement.) 

Paragraph 1.44 

We ask consultees to tell us their views about the economic impact of any potential reforms of the 
law relating to enforcement. 
 
Please see above response to Paragraph 1.43. 

Paragraph 2.10 

We invite consultees’ views on the enforcement of family financial orders by the Court.  Could the 
system be improved or extended?   
 
We refer above to the fact that creditors considering enforcement proceedings have very often recently 
had to experience contested family law proceedings.  In our experience the more bitterly the proceedings 
are fought, the more likely it is that the debtor will default in paying family financial orders.  Notwithstanding 
the financial costs of bringing enforcement proceedings, some creditors (perhaps disproportionately 
women) are deterred by the emotional strain that it involves.   
 
In this context it is our view that enforcement opportunities should be more widely advertised.  If more 
creditors were aware that there exists an enforcement mechanisms whereby they can authorise a court 
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enforcement officer to take action if payments are not made, we anticipate that more would be minded to 
bring enforcement proceedings.  We also anticipate that defaulting debtors would take the family financial 
order more seriously if they were made aware that the creditor had the power to authorise the court to take 
action if payments are not made.     
 
We are aware that the Court can currently only enforce periodical payments and this should be extended 
to the payment of lump sums by installments.   

Paragraph 2.26 

Do consultees think that orders to obtain information, and the general enforcement application, 
work well?  How could they be improved?   
 
Orders to obtain information are vital to many creditors considering whether to issue enforcement 
proceedings.  It enables the creditor quickly to obtain from the debtor standard and tailored information in 
order to enable them to determine (i) whether to issue enforcement proceeding and (ii) if so and crucially, 
which enforcement method to use. These orders are particularly useful for creditors with less financial 
means as they may not be able to afford to issue proceedings unless they have confidence that the 
application to enforce will be successful.  In order to apply for an Information Orders, a creditor has to pay 
a Court fee of £50, arrange for the debtor to be personally served with the application and offer to meet 
the debtor’s reasonable travel expenses. This is simply to apply for an order for information about the 
debtor; it does not commence any enforcement proceedings. It also does not include any costs associated 
with taking legal advice as to the options available. We would therefore welcome consideration as to 
whether the court fee could be reduced or waived for those creditors in financial hardship especially in the 
absence of legal aid.   
 
We encourage the Law Commission to consider the obligations on central authorities within the EU 
Maintenance Regulation for the provision of information, assistance with enforcement procedures and 
similar help when enforcement follows from family court orders abroad. We are pleased at this international 
comity and assistance from this international law but we must make sure that no lesser service and central 
government assistance is given to international enforcement as distinct from national enforcement. 
 
We also question whether, given that the debtor is arguably in contempt of court for failing to comply with 
a financial order, it is necessary for the creditor to offer to meet their travel expenses incurred in attending 
court in the first instance but be in the power of the court to order at the conclusion of the enforcement 
application or on special application. This is another reason for centralisation of enforcement process, as 
above at 1.43; we consider practice around the country varies too much. 
 
We are also aware that in the event the hearing at which the debtor must attend to give information is 
conducted by a judge, the creditor or their legal representative must also must attend. This further 
increases costs. The situation is exacerbated when a debtor (whether innocently or not) fails to attend 
court with the required documents.  The procedure is much like an application for orders for disclosure and 
inspection contained within Part 21 of the Family Procedure Rules 2010.  We would suggest that the current 
procedure could be improved if the debtor was given a reasonable opportunity to provide answers and any 
documents sought to the creditor, say, seven days before the hearing; the creditor can then consider 
whether the debtor has provided everything sought and, if so, vacate the hearing. This would not only save 
the parties time and money, but also reduce the burden on the Courts.   
 
We would also like this consultation to consider a model of procedure adopted recently in domestic violence 
cases either across the country or, within our particular knowledge, at the Central Family Court.  Where a 
party has obtained a without notice non-molestation order, there is no need for that party to attend on the 
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initial return date, and indeed the paperwork states that they should not attend, on the basis that the 
respondent attends at a very short hearing to give an explanation. In effect it acts as a filter. Many act in 
person and may have all sorts of complaints and concerns arising from the relationship but not a defence 
to the non-molestation order itself. So the case does not then go onwards wasting court time. Crucially the 
applicant does not waste time and costs, often publicly funded costs, in attending unless the respondent 
has been able to go through this filter process.In reality in many cases, the respondent does not attend.  
Of course there are differences with the enforcement process but we ask for consideration of whether there 
should be some form of return date, with a fairly short hearing, perhaps with a show cause indication on 
the paperwork for the respondent to explain his or her position, thereby allowing the judge to treat akin to 
a form of case management and decide whether the proper process was being used and what other 
directions were needed for the most efficient disposal of the application with the applicant then to attend 
on the next occasion. 
 
The comments above also apply in relation to general enforcement applications, albeit under such an 
application the judge at the first hearing has the power to make certain orders for enforcement, thereby 
reducing time and cost. 

Paragraph 2.45 

We ask for the views of consultees as to: 

(1) Whether the provisions of the 2007 Act relating to information requests and orders should 
be brought into force in relation to family financial orders; and 

(2) Whether the information so obtained should be disclosed to the creditor. 

We support the provision contained within the 2007 Act and are of the view that the ability to request 
prescribed information about debtors from HMRC (“Information Requests”) and information from other 
parties (“Information Orders”) would be a useful tool available to the court.   
 
We are of the opinion that information obtained under the 2007 Act should be disclosable to the creditor.  
Any arguments about violations of privacy to the debtor lose much (if not all) of their weight as the debtor 
is likely to have already been ordered within previous proceedings to provide full and frank disclosure of 
their financial situation to the Court (which can also be seen by the creditor).  In the event that either party 
applied for a variation, further disclosure would be required.  Moreover if the creditor is denied information 
about the debtor’s financial situation, they are not properly able to determine which method of enforcement 
is most appropriate. 

Paragraph 2.54 

We provisionally propose that: 

(1) An obligation be placed on the debtor to complete a financial statement where the creditor 
makes an application for enforcement proceedings; and 

(2) That the form of the financial statement be based on a variant of the Form E. 

 
Do consultees agree? 
 
We do, and very fully agree.  We support the introduction of an automatic obligation on a debtor to complete 
a financial statement upon the creditor issuing enforcement proceedings unless on specific application to 
the contrary.  One of the primary difficulties for creditors is working out whether they will be throwing good 
money after bad if they bring and pursue enforcement proceedings against a debtor who may not have the 
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ability to meet the financial order.  Very often a shot across the bows in the form of a strongly worded letter 
from a solicitor will filter out those debtors who can afford to pay from those who cannot.  However, many 
creditors do not have the funds to afford to pay for such services.   
 
Whilst an automatic obligation on a debtor to complete a financial statement upon failure to comply with a 
financial order may seem burdensome, it should be remembered that for enforcement proceedings to be 
brought the debtor has to be in breach of a court order.  In order to avoid creditors maliciously or 
unreasonably issuing enforcement proceedings, it would be worth considering imposing a time limit before 
the obligation arises (i.e. for example, the obligation to file a financial statement would not arise until 
the debtor was, say, three months in arrears).   
 
We agree that a financial statement in Form E would be disproportionate.  Information about life insurance 
policies and pensions can be difficult to provide and would not necessarily assist a creditor.  However, 
simple information about income (such as contracts of employment and the last three months' pay slips) 
and bank accounts (such as the past three months' bank statements) would not be overly onerous and 
would greatly assist a creditor. Disclosure of any property in which the debtor owns or has an interest 
should also be included.  We would also support the introduction of an option for a creditor, much like a 
party to financial remedy proceedings, to ask questions of a debtor on the back of their disclosure in the 
financial statement. 

Paragraph 3.13 

Do consultees believe that any reform is needed to the procedure for the execution of documents 
by the court, for example the removal of the conditions that the power can only be exercised where 
the party has refused or neglected to comply with the order to execute the documents or where 
that party cannot, after reasonable enquiry be found? 
 
We believe that the court should have a discretion, when a party to financial remedy proceedings has a 
history of failing to comply with orders, to execute documents or give itself future power to execute 
documents at the final hearing.  There would be no prejudice to a debtor in doing so (as they would have 
to execute the document themselves in any event) and significant benefit to a creditor (who would avoid 
the delay, cost and stress of trying to force a debtor to execute a document they had been ordered to 
execute).  

Paragraph 3.41 

We provisionally propose that the streamlining of the procedure for a third party debt order so that 
there is a final hearing only where a debtor or third party raises an objection following the service 
of the interim order. 
 
Do consultees agree? 
 
We are strongly in favour of the streamlining proposed by the Government in their 2011 Consultation and 
that interim third party debtor order should become automatically final unless the creditor issues a notice 
of objection on the basis that the creditor (i) has a reasonable period to respond, (ii) is clearly informed of 
the consequences of a final third party debt order (i.e. that it may lead to bank charges, lapsed direct debts 
and unpaid bills and (iii) is given sufficient information as to how to issue a notice of objection.  
 
We are of the view that the cost and time saving to the creditor (and the court) outweighs the potential 
hardship to the debtor, provided the aforementioned conditions are satisfied.   
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Paragraph 3.42 

We ask for consultees’ views about the following options for reform: 

(1) The introduction of third party debt orders against joint accounts 
(2) The use of the streamlined procedure for third party debt orders against joint accounts; and 
(3) Whether, in any event, there should be provision for disclosure of details of any joint 

accounts held by the debtor and another person, by the bank, when a third party debt order 
is made against a bank. 

We also ask for consultees’ views about: 

(4) The introduction of periodical third party debt orders; 
(5) The introduction of a protected minimum balance when a third party debt order is made 

against a bank account; and 
(6) Provision for disclosure of a debtor’s bank statements, by the bank, when a third party debt 

order is made against a bank.   

We have concerns about the extension of third party debt orders to joint bank accounts of the potential 
unfairness to the other account holders.  One potential safeguard could be limiting the court's ability to 
impose a third party debt order to half the value of the third party debt (extending if there was more than 
one other third party), but that would still give rise to potential unfairness.  What if the other third party 
contributed more than one half of the value in the joint account?  Or what if the creditor responded by 
withdrawing and "running off" with the other half of the money before the innocent third party had the 
opportunity to access their money.  Joint bank accounts are very often used to service joint bills; it follows 
that if a third party debt order was imposed on a joint bank account, there is a significant risk that there 
would be insufficient funds to meet joint debts (which would have a knock on effect on the innocent third 
party’s credit standing and similar).  On the other hand, we see that there is a lacuna if funds held in joint 
bank accounts remain beyond the reach of the court.  If third party debt orders are to be extended to joint 
third party debs, very careful consideration will need to be given to the safeguards to protect the innocent 
third party.  Certainly it would need to include the ability of the innocent third party to be informed of and 
challenge the third party debt order.   
 
For the reasons given above, we are cautious about the introduction of third party debt orders to joint 
accounts.  In the event that they are introduced, we would suggest that the streamlined procedure should 
not be adopted and that a final hearing should be required before an interim order becomes 
final.  Otherwise there would be too much risk to potentially vulnerable innocent third parties.     
 
We do however agree that, in any event, there should be disclosure of any significant joint bank accounts 
when a third party debt order is made against a bank.  We say significant because we are of the view that, 
where a joint bank account has a balance below, say, £500, the benefit to a creditor is outweighed by the 
inconvenience to and invasion into the financial situation of an innocent third party.  
 
We feel that interim third party debt orders, whilst likely to place greater administrative and financial 
burdens on the third parties charged with operating them, could be a useful tool in enforcing orders made 
against debtors who are self-employed or have irregular incomes.  We would be interested to know how 
useful the Child Maintenance Service has found their ability to make an order for regular deductions from 
accounts.   
 
We agree that there should be a protected minimum balance below which a debtor's personal bank account 
should not (without a separate on notice application by the creditor) be taken below by a third party debt 
order on the basis that they should be allowed to retain sufficient funds to pay their day-to-day living 
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expenses.  We are however of the view that creditors should be permitted to make an application to take 
the debtor's account below a prescribed minimum in the event that they maintain numerous accounts with 
balances just below the prescribed minimum in order to frustrate enforcement proceedings.   
 
We are of the view that provision for the disclosure of a debtor's bank statements pursuant to a third party 
debt order is not necessary nor appropriate owing to our support of Information Orders and the streamlined 
procedure respectively.     

Paragraph 3.59 

We provisionally propose that the procedure for charging orders should be streamlined so that a 
final hearing only takes place where a debtor raises an objection following the service of the interim 
order. 
 
Do consultees agree?   
 
For the reasons given above at 3.41 in relation to the streamlining of third party debt orders, we support 
the introduction of a streamlined procedure for charging orders (particularly as a charging order is less 
likely to have an immediate damaging effect on the debtor than a third party debt order). 

Paragraph 3.61 

Do consultees think that there is scope to use assets other than land and securities as security for 
family judgment debts? 
 
Owing to the lack of registration of assets other than land or securities, we fail to see how the scope of 
charging orders can be extended.  In any event, there already exists the ability to seize a debtor's assets 
to pay debts.  

Paragraph 3.72 

Consultees are asked to give their views: 

(1) On the court being given the power, at the time of any enforcement proceedings, to exercise 
its powers to share and attach pensions; and 
 

(2) The restrictions that should apply to the exercise of any such power; should those that 
currently apply to the exercise of these powers on the making of the original order apply at 
the time of enforcement and should there be any additional restrictions? 

We are of the view that enforcement of financial orders against pensions should be a last resort. Pensions 
are designed to meet people's needs in their retirement and attract favorable tax treatment and accordingly 
we should exercise caution before interfering with a debtor's pension(s).  However, we recognise that in 
some circumstances a debtor's main or only asset may be a pension.  Moreover, the changes to direct 
benefit pensions effective in April 2015 mean that pension holders now have much greater access to their 
pensions. Practitioners are now having to consider at the outset of proceedings requesting undertakings 
not to encash and dispose of a pension now that more than 25% can be drawdown.  On balance, we 
consider that enforcement by way of a pension sharing or attachment order should only be available to 
creditors where (i) the debtor's financial statement does not show sufficient other assets to enforce against 
and (ii) the administrative costs in doing so is proportionate to the arrears in question.   
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Paragraph 3.76 

We provisionally propose that Part III of the Matrimonial and Family Proceedings Act 1984 be 
amended so as to provide that the existence of an English pension arrangement is a jurisdictional 
ground for financial relief after an overseas divorce. 
 
Do consultees agree?   
 
As iFLG’s David Hodson is substantially quoted in this section of the report as having previously 
recommended this reform, it naturally follows that we totally agree!  As a practice we are consulted at least 
once a fortnight in respect of enforcement of foreign pension sharing arrangements. We prefer to be 
consulted before the final settlement has been reached abroad but too often we are approached when the 
deal has been done in the expectation by foreign lawyers and courts that we will in this jurisdiction enforce 
an order to share an English pension.  Too often we have had to say that jurisdiction under Part III does 
not exist i.e. as there is no continuing domicile or habitual residence.  Too often lawyers abroad have then 
had to unravel the financial settlement to take account of the inability to obtain a local, English pension 
sharing arrangement.  Even if the jurisdiction is only domicile, there is a limit because the EU Maintenance 
Regulation does not thereby allow the English courts to make needs-based orders; the vast majority of 
pension share arrangements are needs-based in whole or part. 
 
David Hodson has been in touch with the Ministry of Justice over many years about this issue with the 
suggested reform.  They have several times indicated to him that they are sympathetic, have no problems 
with this reform but cannot find, they say, appropriate space in legislation.  We are understandably 
sceptical.  This is why this opportunity for reform is so vital. 
 
There is in essence no difference from the Part III jurisdiction allowing orders to be made when there is an 
interest in a matrimonial home in England and Wales, and then to the extent only of that interest, and 
allowing a pension sharing order when there is a pension in England and Wales and then to the extent of 
that pension.  The former is real property which, across the world, is most distinctively the subject of the 
local law provisions hence the opportunity in Part III.  But for enforcement purposes a pension is identical 
to real property in this regard because, again across the world, pension companies will only follow local 
pension sharing orders.  So there should be immediate reform to allow jurisdiction on the basis of a UK 
pension company, limited to orders to the extent of the value of that pension interest. 
 
Although this consultation is in respect of England and Wales, this power should be extended to the UK 
because in practice in our experience pension companies based in Scotland, where many historically are, 
will follow English orders. 

Paragraph 3.105 / 3.106 

Do consultees think that the provisions for tracking, contained in the Tribunals, Courts and 
Enforcement Act 2007, should be brought into force for family financial orders? 
 
Do consultees think that, in family proceedings, information obtained by the tracking provisions 
should be disclosed only to the court or should it also be disclosed to the creditor?   
 
We support the introduction of the tracking provisions contained within section 92 of the 2007 
Act.  However, we feel that it would be disproportionate to disclose a debtor's new employer to the 
creditor.  The purpose of Tracking would be to discover a debtor's new employer so that an attachment of 
earnings order could be transferred to a new employer and this can be achieved without informing the 
creditor of the new employer.  

http://www.iflg.uk.com/
mailto:enquiries@iflg.uk.com


  

                                                                                    www.iflg.uk.com   |  enquiries@iflg.uk.com   |  +44 (0)203 178 5668 

 

iFLG, Hudson House, 8 Tavistock Street, Covent Garden, London, WC2E 7PP 

Paragraph 3.107 

Do consultees think it is practicable for attachment of earnings orders to be redirected 
automatically when the debtor changes employment?   
 
We would support the introduction of automatic redirection of attachment of earnings orders.  It would 
significantly reduce the time and cost creditors have to endure when debtor's change employment.  

Paragraph 3.108 

We would welcome consultees’ views on the idea of a national register of attachment of earnings 
orders.   
 
We are intrigued by the idea of a national register of attachment of earnings order.  Many lay clients are 
surprised to learn that there are relatively few national registers for important documents (for example, 
Wills, divorce certificates and final financial orders).  However, we suspect that the administrative time and 
cost in compiling and maintaining a national register of attachment of earnings orders might be 
disproportionate.   

Paragraph 3.115 

Do consultees think that change is required to the rule that arrears more than 12 months old are 
recoverable only in special circumstances?  If so: 

(1) Should the 12 month period be increased? 
(2) Should the starting point be that all arrears are enforceable, with the debtor having the 

opportunity to argue otherwise (whether after 12 months or longer)? 
 

We accept that there is a balance to be struck between, on the one hand, enabling parties to move on and 
preventing a debtor from accruing unaffordable liabilities and, on the other hand, allowing creditors to 
recover monies they are owed.  However, we are of the view that the current position whereby a creditor 
is effectively prohibited from seeking to recover debts that are more than 12 months old at the time 
enforcement proceedings are issued falls the wrong side of the line.   
 
As previously mentioned, when deciding whether to being enforcement proceedings, many debtors are still 
coming to terms with the emotional and financial cost of contested court proceedings.  Prohibiting such 
creditors from recovering arrears more than 12 months old is unduly unfair.  It can also act as an incentive 
to debtors not to comply with financial orders in the knowledge that the slate will be wiped clean after 12 
months.   
 
However, we agree that there needs to be some provision to encourage the parties to move on and prevent 
them from arguing over historic debts.  We would suggest that the starting point should be shifted so that 
all arrears are enforceable, but that a debtor can make an application to prevent a creditor's application to 
enforce proceedings of, say, more than two years.   

Paragraph 3.117 

We provisionally propose that the court be given the power to remit arrears on a free-standing 
basis. 
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Do consultees agree?   
 
We agree that the court should have a freestanding power to remit arrears.  In some cases where a 
debtor has experienced a significant change in financial circumstances, they cannot afford to pay anything 
and therefore a variation application is not appropriate.  We would therefore welcome the introduction of 
the power to cancel arrears on a free-standing basis without the need for live variation proceedings.   

Paragraph 3.124 

Do consultees think that any reform of the cost rules, and provisions for the payment of fees, for 
proceedings for the enforcement of family financial orders would be useful?   
 
We are of the view that the current costs position whereby the "no order" presumption does not apply to 
enforcement proceedings is appropriate.  On the one hand, the very fact that a creditor is having to issue 
enforcement proceedings means that the debtor may have defaulted on a financial order and therefore the 
"no order" principle would be unjust.  On the other hand, very often it's a case of the debtor being unable 
to pay rather than unwilling to pay and therefore a presumption in favour of a costs order would also be 
unfair.   
 
However, we feel that a combination of the factors the court has to take into account when determining 
whether to make a costs order and the proposed introduction of an obligation on a debtor to file a financial 
statement (which would help determine whether a debtor has the ability to pay) will assist the court in 
making appropriate costs orders when the debtor has unreasonably defaulted on a financial order.    

Paragraph 4.23 

We welcome consultees’ views on the use of the judgment summons procedure and whether any 
reforms could usefully be made to the procedure, bearing in mind the need for it to be human rights 
compliant.   
 
We agree that in practice very few debtors are committed to prison for failing to comply with a financial 
order.  However, the judgment summons options does provide a very forceful incentive to debtors to 
pay.  We agree that the Form N67 should be amended clearly to inform creditors of the requirement to the 
debtor payment of his or her travel expenses to avoid any unnecessary procedural hiccups.    

Paragraph 4.61 

We provisionally propose that: 

(1) An order disqualifying a debtor from driving should be introduced; 
(2) An order disqualifying the debtor from travelling outside the UK should be introduced; 
(3) An order imposing a curfew on the debtor should be introduced; 
(4) That disqualification or curfew orders should be available where the court is satisfied on 

the balance of probabilities that the debtor has the ability to pay and has not done so; 
(5) That disqualification or curfew orders should be imposed where the court believes it to be 

in the interests of justice, taking account of all the circumstances of the case including: 
(a) The degree of non-compliance; 
(b) The other enforcement methods that are available to the creditor and the likely success 

of those methods; 
(c) The effect of making the order on the debtor’s ability to earn a living; and 
(d) The effect of making the order on any dependants of the debtor 
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(6) That disqualification orders should take effect, in the first instance, for up to 12 months and 
curfew orders for up to six months.   

Do consultees agree?   
 
We agree that creditors should have the option to make an application to disqualify debtors from driving in 
the UK in the event that they are in breach of a financial order. This is consistent with the 2007 Hague 
Convention of Child Support and Other Forms of Family Maintenance. Creditors will obviously have 
carefully to balance the incentive disqualification from driving will provide against the possibility that it may 
restrict the debtor to travel to or undertake work (and thereby reduce their income).     
 
We would also support the introduction of the power to revoke a debtor's passport or disqualify them from 
travelling outside the UK until payment or securing provision for payment.  We appreciate that in some 
jurisdictions, for example the USA, such orders are not effective because many Americans do not regularly 
travel internationally.  However, we feel that it would be a useful tool in the UK in appropriate circumstances 
and could prove a power incentive to certain debtors to pay.     
 
We also cautiously support the introduction of curfew orders, which may prove a useful tool when dealing 
with a perhaps younger/less wealthy debtor who does not regularly drive or travel internationally.     
 
We agree that disqualification and curfew orders should only be available where the debtor has the means 
to pay and the introduction of an obligation on a debtor to file a financial statement upon enforcement 
proceedings being issued will assist the court in separating those who cannot pay from those who are 
unwilling to do so.     
 
As to the circumstances the court should consider when determining whether to make a disqualification or 
curfew order, we believe the court should also specifically consider the effect that non-compliance is having 
on the creditor and the likelihood that such an order would result in partial or complete compliance with the 
order.   The so called “victim” of non-payment must be fully heard.  

Paragraph 4.68 

We ask consultees for their views as to whether arrears of perioral payments should be provable 
in bankruptcy. 
 
We agree that arrears of periodical payments should be proveable in bankruptcy otherwise, unless the 
bankrupt debtor goes on to earn well after being discharged from bankruptcy, there is no scope for a 
creditor to recover arrears for periodical payments in the event the debtor is declared bankrupt.     

Paragraph 5.17 

Do consultees think that existing case management powers are sufficient and used effectively, 
whether at the time of the original financial order or at the time of enforcement proceedings? 
 
We consider that in cases where there is a history of one or both parties failing to comply with orders of 
the court, more consideration should be given at the final hearing to measures that can be taken to ensure 
compliance in the future.  We consider that secured and default orders, the execution of transfer document 
by a judge at the conclusion of the final hearing and attaching penal notices to final orders will decrease 
the likelihood of debtors failing to comply with the final order.  We consider that the precedent family court 
orders could be amended specifically to draw attention to the availability of these orders, perhaps with 
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some explanatory wording to say that they should be considered when there is good reason to believe that 
one or both parties might fail to comply with the order.      

Paragraph 5.25 
 
Do consultees think that the Family Court should be able to adjourn enforcement proceedings 
without the parties’ consent for the purpose of the parties attempting to reach agreement using 
alternative dispute resolution methods? 

We are strong advocates of the benefits of alternative dispute resolution methods.  One of our partners, 
David Hodson, is a qualified mediator and arbitrator and was a major driving force in the introduction of 
arbitration in family law proceedings.  However, there are risks associated with adjourning enforcement 
proceedings without the parties' consent in the hope that they will engage in mediation.  Whilst there are 
undoubtedly substantial benefits associated with alternative dispute resolution, including saving costs and 
improving relations between parties, it is only ever effective if both parties enter into it freely and willingly.  In 
the event that the court adjourned enforcement proceedings with a view to the parties engaging in 
mediation, creditors - who often only issue enforcement proceedings as a last resort - would be forced to 
wait for a period before they could get their enforcement proceedings off the ground.  We are of the view 
that the risk of significant prejudice to vulnerable creditors outweighs the potential benefits of alternative 
dispute resolution which, in enforcement proceedings, would often fail to bear fruit. So they should have 
the power but exercised carefully. 

Paragraph 5.41 

We provisionally propose that Government:  

(1) Consolidate and increase the information and support available to litigants in person and 
the public in respect of proceedings to enforce family financial orders, with information 
being published in both electronic and papers formats; 

(2) Consider the scope for funding lawyers to provide free advice in person to litigants in 
person that goes beyond information and support but which is not based on a lawyer-client 
relationship. 

Do consultees agree? 
 
We support entirely the consolidation and increased availability of easy-to-understand information in 
relation to enforcement proceedings.  As previously mentioned, very often those considering issuing 
enforcement proceedings cannot afford legal advice and representation.  We would therefore welcome the 
production of a single, easy to read, guide to enforcement proceedings available electronically on the 
internet and in hard copy format in places such as family courts, Citizen Advice Bureaus and local 
libraries.  We would also support the policy of automatically sending a copy of the leaflet to both parties at 
the conclusion of relevant family court proceedings.     
 
We are aware that substantial cuts have been and are continuing to be made to public services, including 
the provision of legal aid.  However, as previously mentioned, creditors considering enforcement 
proceedings very often cannot afford privately to pay for legal advice and/or representation.  Moreover, the 
cost-benefit analysis often doesn't favour professional representation.  This can act as an incentive to 
debtor to not comply with financial orders because they are aware that the creditor may feel like there is 
little or nothing that they can do to enforce compliance.  We would therefore urge consideration to be given 
to extending the scope to allow limited specialist advice to creditors contemplating enforcement 
proceedings.  Information as to the most appropriate method(s) of enforcement to a particular scenario 

http://www.iflg.uk.com/
mailto:enquiries@iflg.uk.com


  

                                                                                    www.iflg.uk.com   |  enquiries@iflg.uk.com   |  +44 (0)203 178 5668 

 

iFLG, Hudson House, 8 Tavistock Street, Covent Garden, London, WC2E 7PP 

and the procedure involved would result in significantly more meritorious enforcement applications being 
properly brought with appropriate use of the “legal aid charge”.  We have previously commented on the 
significant increase in compliance on the back of a debtor receiving a letter from a solicitor setting out the 
options available to the creditor and threatening enforcement proceedings unless there is at least partial 
compliance with an order within a specified period.  

Paragraph 5.48 

We provisionally propose that HMCTS should begin collecting and publishing data on the use of 
different enforcement methods in the Family Court. 
 
Do consultees agree? 
 
We are mindful of the substantial administrative time and cost involved in producing data in relation to the 
use of different enforcement methods in the Family Court.  In any event, each case is fact specific and we 
question how useful general statistic will be in assisting creditors and/or their legal advisors in determining 
which method of enforcement is most appropriate.  We consider that time and funds would be better 
invested in producing a consolidated guide as to the enforcement methods available and the procedure 
involved. 

Paragraph 5.53 

Do consultees find that the need to refer to both the Family Procedure Rules and the Civil 
Procedure Rules gives rise to problems? 
 
Yes.  The need to cross refer between the Family Procedure Rules, the Civil Procedure Rules and various 
pieces of legislation makes enforcement unnecessarily complicated.  We have referred previously to the 
creditors who cannot afford to pay for advice and/or representation in enforcement proceedings and are 
therefore faced with the choice between acting in person or forgoing the arrears and ongoing payments.  
In addition to producing a consolidated, user-friendly, guide to the enforcement options available and the 
relevant procedure, it would greatly assist the lay client if the Rules were consolidated.  We would also 
suggest that the consolidation of the formal Court Rules would make the complex area of enforcement 
easier for family practitioners – and therefore cheaper for clients.    
 
 

The International Family Law Group LLP 
© July 2015 
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Appendix 
 
David Hodson OBE is a family law dispute resolution specialist.  He is a English solicitor (1978 and 

accredited 1996), mediator (1997), family arbitrator (2002), Deputy District Judge at the Principal Registry of the 

Family Division, High Court, London (1995) and an Australian (NSW) solicitor (2003) and mediator.  He deals 

with complex family law cases, often with an international element. 
 
He is a partner and co-founder of The International Family Law Group LLP, www.iflg.uk.com.   
 
He was appointed OBE (Officer of the Order of the British Empire) in the Queen’s Birthday Honours list in June 
2014 for “services to international family law”.  
 
He was joint founder in 1995 of probably the world’s first metropolitan practice to combine family lawyers, 
mediators and counsellors and with an emphasis on a conciliatory and holistic approach.  It was subsequently 
copied in many practices across the world.  He is past chairman of the resolution/Solicitors Family Law 
Association's Financial Provision Reform Committee, Training Committee and Good Practice Committee and 
founder member of its International Committee.  He is a member of The President’s International Committee.  
He is past vice chair of the UK College of Family Mediators, the umbrella organisation for family mediation.  He 
is a member of the Chartered Institute of Arbitrators.  He is co-author of “Divorce Reform: a Guide for Lawyers 
and Mediators”, “The Business of Family Law” “Guide to International Family Law” and consulting editor of 
“Family Law in Europe”.  He is an Accredited Specialist (with portfolios in Substantial Assets and International 
Cases), a Fellow of the International Academy of Matrimonial Lawyers, a past trustee of Marriage Resource 
and member of the Family Law Section of the Law Council of Australia and a member of the Lawyers Christian 
Fellowship.  He is chair of the Family Law Reform Group of the Centre for Social Justice. 
 
He has written and spoken extensively on family law including many conferences abroad.   
 
He is the author of “The International Family Law Practice”, (Jordans May 2015, 4th edition), probably the 
leading textbook on international family law.  He was the inaugural Jordans Family Law Commentator of the 
Year 2011. 
 

Michael Allum is a solicitor at iFLG.  He qualified in September 2013 and specialises in complex finance 

and jurisdiction cases.  He regularly writes articles for the legal profession.      

 

The International Family Law Group LLP (iFLG) is a specialist law firm providing services to 

the international community as well as for purely national clients. iFLG has a special contract with the Legal 

Services Commission for child abduction work and is regularly instructed by the UK Government (Central 

Authority).  It acts for international families, ex pats and others in respect of financial implications of relationship 

breakdown including forum shopping and international enforcement of orders. It receives instructions from 

foreign lawyers and, as accredited specialists, acts for clients of other law firms seeking their specialist 

experience. 
 

iFLG is situated in Covent Garden near the Law Courts.  Its mobile telephone accessible website includes 

valuable information, podcasts, a government approved child abduction questionnaire and formulae as a 

starting point for calculating fair financial settlements.  It has emergency 24 hour contact arrangements.  

Contact at www.iflg.uk.com.  
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